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FIRST AMENDED COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ANDREW L, STONE and M. JEANNE STONE, 
Plaintiffs, 
Vv. : 74 Civ. 3643 (£.W.) 
UNITED STATES OF AMERICA and : FIRST AMENDED 
DISTRICT DIRECTOR O! INTERNAL COMPLAINT 
REVENUE, MANHATTAN DISTRICT, : 


De fendants. 


Plaintiffs, by their attorneys, WAGMAN, CANNON 
& MUSOFF, P.C., for their first amended complaint herein, 


allege ae follows: 
FIRST CLAIM FOR RELIEF 


1. Plaintiffs, Andrew L. Stone and M. Jeanne Stone, 


are husband and wife, citizens of the United States, and 


reside at 2601 South Warson Road, St. Louis, Missouri. 

2. Defendants are the United States of America and 
the District Director of Internal Revenue, Manhattan District. 

3. This is a suit arising under the Fourth and 
Fifth Amendments of the United States Constitution, the 
Internal Revenue lawe of the United States, more: specifically 
$6013(e), 6213(a), 6861 and 6862 of the Internal Revenue Code 
of 1934, an escrow agreement entered into between Plaintiff 
Andrew L. Stone and Defendant United States of America, and the 


non-statutory equity jurirdiction of the District Court over 


JAK 


federal officials and officers administering the Internal 
Revenue laws. 

4. Jurisdiction is conferred upon this Court by 
virtue of the Fourth and Fifth Amendments of the United 
States Constitution, 28 U.S.C.§1331, 1340 and 1346(e). 


The matter in controversy with respect to sectica 1331 


exceeds, exclusive of interest end costs, the sum of ten 


thousand dollars. Plaintiff Andrew L. Stone's claim under 

| section 1346(a) is founded upon 4a contract with the 
Government of the United States, as hereinafter mors fully 
appears and does not exceed $10,000.00, 

5. Plaintiffs timely fiied joint Federal income 
tax returns with the District Director of Internal Revenue, 
Manhattan District, for each of the calendar years 1963 
through 1967. 

6. On February 7, 1972, the District Director of 
Internal Reverme made jeopardy assessments against the 
Plaintiffs, individually, for allegec unpaid income taxes in 
the amount of $7,106,861.73. 

7. Shortly after said jeopardy assessments were 
made, the Internal Revenue Service liened and levied against 
substantially all ef the respective assets of the Plointiffs. 

8. Since 1967 Plaintiff Andrew L. Stone, among 
others, was the subject of intensive investigation by the 
United States which resulted in his indictment during 1968 in 


JAS 


the District of Columbia (Cr. Mo. 1233-68) for conspiracy, 


false statements and kickbacks and his indictment during 1969 
in the Eastern District of Missour . (69 Cr. 52(3) ) fer 
conspiracy and violation of the Munitions Act. 

9. In 1969, Plaintiff Andrew L. Stone pleaded 
guilty to certain counts of his indictment in the District 
of Columbia and one count of his indictment in the Eastern 
District of Missouri and was sentenced upon those convictions. 
All remaining counts in each indictment against him were 
dismissed. 

10. During the pendency of the criginal actions 
against Plaintiff Andrew L. Stone, the United States became 
fully aware of the financial status of each of the Plaintiffs. 

1l. As a direct consequence of its investigation 
of Plaintiff Andrew L. Stone relevant to the criminal indict- 
ments, the United States in January 1969 initiated civil 
actions against him, among others, for double damages under 
the False Claims Act, 31 U.S.C. §231 et.seq., or, alternatively, 
single damages under theories of breach of contract of warranty 
and payment of public funds by mistake (D.C.D.C. Civil Action 
No. 230-69 and D.C.E.D.Mo. Civil Mo. 69C-24(2) ). On July 
24, 1970, in connection with these actions, Plaintiff Andrew 
L. Stone and the United States entered into an escrow agreement 
whereby Stone placed the bulk of his assete in escrow as a 
guaranty that there would be funds available to satisfy any 
final judgment or disposition of said actions. 


JA6 
12. Under the terms of the July 24, 1970 escrow 

agreement, income from the escrow assets inured to Stone; 
Stone was requized to and made a full exposition of his net 
worth to the United States; md, as part of its undertaking 
in the escrow agreement, the United States agreed as follows: 

"7, The United States agrees, that, so 

long as Stone shall not be in defauit 

under any of his agreemsrts hereunder, 

the Civil Division of the United States 

Department of Justice will not institute 

attachment proceedings against the 

property ard assets of Stone, and shail 

use ite best internal efforts to dissuade 

any other agency of the United States 

from proceeding by way ef attechment or 

other lien against the property and assets 

of Stone." 

13. On or about February 7, 1972, the United 

States becached its escwow agreement: éf July 24, 1970 by 
filing its jeopardy assessments against each of the plaintiffs 
in the total amount of $7,108,861.73 and causing the escrow 
agent to withhold from Piaintiff Andrew L. Stone any income 
derived from the escrow assets although Stone at no time 
defaulted on any of his obligations under that agreement and 
has continued to fulfill and perform the agreement in all 


respects. 


14. Plaingiffe have no adequate remedy at law. 


They have been stripped of their liquid assets and are unable 


to defend themselves against an onslaught of litigation by 
the United States involving millions of dollars, ‘and 


consequently face complete financial ruin. 
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SECOND CLAIM FOR RELIEF 


15. Plaintiffs reallege paragraphs 1. through 


14. of this complaint. 

16. The Defendants acted in a completely arbitrary 
and capricious manner by instituting the February 7, 1972 
jeopardy a\sesaments against each of the Plaintiffs since 
Defendants had at all times full knowledge of Plaintiffs' 
assets and Plaintiffs at no time made any attempt to mislead 
with respect to their agssete, o. to dispose of same. That 
Defendants' action in asserting the jeopardy assesement was 
patently arbitrary end capricious is appsrent from the fact 
that Plaintiff andrew L. Stone was then in Federal custody 
under a fifteen year sentence and unable to dispose, without 
the knowledge and approval of the prison authorities, of any 
assets that were not already subject to the July 24, 1970 
e8Crow agreement, 

17. Said arbitrary and capricious assessments 
were made by the Internal Revenue Service in violation of its 
own promulgated guidelines and as a direct consequence of 
unwarranted newspaper publicity which achieved prominent 
notice beginning the week of January 30, 1972 on a national 
basis with special emphasia in the Washington Post and the 
St. Louis Post Dispatch questioning why Plaintiff Andrew L. 
Stone was permitted to receive income on the escrowed assets 

18. §5214.21 of the Internal Revenue Manual 


provides that one or more of the following conditions must 


JAB 


exist before a Jeopar jy assesement is made: 
"(a) The taxpayer is or arpears to be 
designing quickly to place his property 
beyond the reach of the Government either 
by removing it from the United States, or 
by dissipating it. 

(b) The taxpayer is, or appears to be 
designing quickly to depart from the 
United States, or to conceal himself. 

(ec) The taxpayer's financial solvency is 
Or appears to be imperiled. (This does not 
include cases where the taxpayer becomes 
insolvent by virtue of the accrual of the 
proposed assessment of tax, penalty and 
interest) ." 

19. None of the foregoing requirements set forth 
in paragraph 18 existed in Plaintiff's case. 

20 Said arbitrary and capricious assesements 
were made by the Internal Revenue Service to satisfy the 
press and to bring pressure ageinst the then incarcerated 
Plaintiff Andrew L. Stone to settle the civil actions brought 
against him by the United States, rather than to esfeguard 


any revenue thet might be due and owing. 


THIRD ‘AIM FOR RELIFF 
21. Plaintiffs feallege paragraphs 1. through 
A@. of this complaint. 


22. Said arbitrary and capricious assenaments 


wers made by the internal Revenue Service in violation of 


the Plaintiffs' rights against illegal seizure under the 


Fourth Amendment of the Constitution of the United States. 
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23. Said arbitrary and capreious assessments 
were made by the Internal Revenue Service in violation of 


the Plaintiffd' due process rights under the Fifth amendment 


of the Constitution of the United States. 


FOURTH CLAIM FOR RELIEF 


%. Plaintiffs reallege paragraphs 1. through 


AO. of this complaint. 

23. The computations of tax underlying the 
jeopardy assessments made against each of the plaintiffs 
on February 7, 1972 are arhitrary and capricious in thet 
they are based in substantial part upon determinations by 
the Commissioner of Internel Revenue that plaintiffs -e- 
ceived income which the Commissioner knew or should have 
known plaintiffs did not receive and which very income in 
fact was attributed by the Commissioner to another taxpayer, 
one Freneis NW. Resenbaum. 

2%. Said arbitrary and cavricious computations 
of tax were made by the Internal Revenue Service in violation 
of the Plaintiffs' due process rights under the Fifth 


Amendment of the Constitution of the United States. 


XIPTH CLAIM FOR RELIEF 
27. Plaintiff M. Jeanne Stone reallegen 


paragraphs 1. through 46. of this complaint. 
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28. All omissions of income “femming the basis 
of the computations of tax underlying the jeopardy assess- 
ments made against each of the Plaintiffs on February 7, 1972 


have been attributed by the Commissioner of Internal Revenue 


to plaintiff Andrew L. Stone. 

29. Plaintiff M. Jeanne Stone has been determined 
by the Commissioner of Internal Revenue to be liable for gaid 
computations of tax only because she was a Signatory to the 
joint income tax returns involved and not because of any acts 
of commission or omission on her part. 

30. The Commissioner of Internal Revenue conceded 
that Plaintiff M. Jeanne Stone is not liable for the fraud 
addition to the tax (26 U.S.S. sec. 6653(b) for the years 
underlying the jeopardy assessments. 

31. Plaintiff M. Jeanne Stone had no knowledge 
of her husband's alleged omissions of income for the pericds 
involved herein. 

32. Plaintiff M. Jeamme Stone did not significant- 
ly benefit directly or indirectly from the alleged omissions 
of income forming the basis of the Internal Revenue Service's 
computations of tax. 

33. None of Plaintiff M. Jeanne Stone's essets 
liened and levied upon as a result of the jeopardy assessments 
emanatied from any of the alleged omissions of income attributed 
to her husband. 


JATI 

34. Plaintiff M. Jeanne 3tone is entitled to 
relief under the provisions of 26 U.S.C. §6013(e). 

35. Because of the arbitrary and capricious 
Computations and assessments of tax against the Plaintiffs, 
and the fect that Plaintiff M. Jeanne Stone is an innocent 
spouse under 26 U.S.C. §6013(e), the Defendants can under 
no, circumstances prevail in said assessments against the 
Plaintiffs. 

WHEREFORE, Plaintiffs pe judgment against 
defendants, jointly and severally, as follows: 

(a) Under the First Clain for Relief, 
judgment for Plaintiff Andrew L. Stone in ths amount of 
$10,000.00, together with interest and costs for breach of 
contract and that Defendant United States of America be 
required to specifically perform ite written agreement 
entered into with said plaintife. 

(>) Under the Second Cleis for Relief, 
that Defendants and any agency or employee thereof be 


enjoined from in any way collecting upon or seeking to 


enforce by lien, levy or otherwise che jeopardy income tax 
aseesements of February 7, 1972 against Plaintiffs; 

(c) Alternatively, wader the Third 
Claim for Relief, that recuested by paragraph (b) of the 
prayer herein; 

(d) Alternatively, under the Fourth 
Claim for Relief, that requested by paragrapt (b) of the 


prayer herein; 


(e) Alternatively, under the Fifth claim for 


relief, that Defendants and any agency or employee thereof 
be enjoined from in any way collecting upon or seeking to 
enforce by lien, levy or otherwise the jeopardy income tax 
assessment of February 7, 1972 against Plaintiff M. Jeanne 
Stone; 

(£) That Defendants be taxed all applicable 
cosets of this action; and 

(g) That Plaintiffs be granted such other and 
further relief as the Court may deem just, equitable end 


proper. 


Respectfully submitted, 


WAGMAN, CAMMOM & MUSOFF, P.C. 


WALLACE MUSOFF 
Office & P.O. Address 
136 Zast S7?th Ccreet 
Mew York, N.Y. 10022 
Tel. (212) 753-2960 


Dated: Mew York, N.Y. 
January 15, 1975 
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DEFENDANTS STATEMENT PURSUANT TO RULE 9(g) 


} WIsT 


District Director 
District, contend ct} 
be tried as to the fol i material facts; 
1. Defendants resnectfulls incorpori 
by reference the facts contained in the annexed 
of William G. Ballaine, sworn to December iG, 1974, 
Exhibits attached thereto. 


Dated: New York, New York 


| 
| 
| 
| 
| 
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AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS JAI4 


| UNITED STATES DISTRICT COURT 
} SOUTHEXN DISTRICT OF NEW YORK 


| ANDREW L, STONE and M, JEANNE STONE, : AFFIDAVIT IN 


SUPPORT OF 
Plaintiffs, : MOTION TO DISHTSS 


-V- : 74 Civ, 3643 (EW) | 


| UNITED STATES OF AMERICA and DISTRIC’ 
| DIRECTOR OF INTERNAL REVENUE, 


|| MANHATTAN DISTRICT, 


Defendant: 


| STATE OF NEW YORK 
| COUNTY OF NEW YORK '$8.: 
|SOUTHERN DISTRICT OF NEW YORK ) 


WILLIAM G. BALLAINE, being duly sworn, deposes and 


1, I am an Assistant United States Attorney in 


| the office of Paul J, Curran, United States Attorney for 


| the Southern District of New York, attorney for defendants 


jin this action, As such, I am familiar with the matters 


| cortained in this affidavit. Prior to preparing this affida- | 
| 


vit, I received copies of Government documents pertinent to 
| this action and court papers relating to plaintiffs' actions 


| in U. S, Tax Court and both civil and criminal proceedings by | 


'the United States against Andrew Stone and others in Federal 


| D< strict Courts, 


? 


i 


2. I make this affidavit in support of defendants' 


i 
| motion, pursuant to Rule i2(b)(2) and (6) of the Federal 


i] . os . * Ue at od ¢ 
| Rules of Civil Procedure, to dismiss plaintiffs’ complaint fo; 


| lack of subject matter jurisdiction : for failure to state 


ja claim upon which relief can be granted, 


Seta 
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3. Plaintiffs in this action are Andrew 


Baa ts 


and his wife, M. Jeanne Sto In 1968, Andrew 


together with others, war indicted in the United States 


Sa 


District Court for the District of Columbia (Cr No. 1233-68) 


eae 


| for one count of conspiracy to defraud the United States 


; America from on or about January 1, 1963 thro 


sete 


11967 and for twenty-nine substantive counts of 


; illegal kickbacks. A photocopy of said indicrment is attachcc 


cre 


hereto as Exhibit A, 


noo eee: 


4, I have been informed by Lawrence Li 
| attorney in the Frauds Section, Civil Division, 
Department o: Justice, that Andrew Stone pleac 


Count 1 si this indictment, the conspiracy count, and to 


Sao ae 


Counts 3, 7, 8-11, 15 and 16. Should there be an? questi 


as to the complete accuracy of this information, this offic 


i ‘ : 
j will eltain court records to document the precise counts 


| which Mr. Stone pleadaulg silty. 


5. In 1969, Andrew Stone, together with others, 
sic also indicted in the United States District Court for 
jthe Eastern District of Missouri (69 Cr 52(3)) for one count 
} Of conspiracy to violate the Mutual Security Act of 1954, 

22 U.S.C. §1934, from on or about January 1, 1961 through 
| January 1, 1969, and sixteen substantive counts of violations 
| of said Act, A photocopy of said indictment is attached 
 iisuaee as Exhibit B, 


Mr. Lippe that 


6. I haw been informed by 
i Stone plesded guilty to ene caunt of this indic: 
pif there fs doubt as we accuracy of this informition, 


Foffice wil! obtain appropriate court records. 


WGB: iw | JAI6 
74-2677 7. In 1969, the United States of America commenced 


j 


a civil damage action against Andrew Stone in the United 


| 


| States District Court for the Eastern District of Missouri 
| 

| (Cly, No. 69C-24(2)). For its F irst Amended Complaint in 
| this action, the United States asserts five claims against 


defendants Stone, Chromcraft Corporation and its successor, 


\ 
Hi 


Aisco Incorporated, jointly an ly, for violation of 


the False Claims Act, breach of warranty, recoupment of publi 
ee paid by mistake, violation ef the Anti-Kickback Act 

and declaration of a constructive trust, As relief, the 
Government requests, among other things, single damages ex- 
| ceeding $6 million for breach -of warranty and double that 

| sum for violation of the False Claims Act. A photocopy of 
the First Amended Complaint and the Answer of Andrew L. Stone 
| thereto are a‘:tached hereto and collectively marked Exhibit 
C. 
8. I am informed by Mr. Lippe that the United 

States of America has commenced substantially the same civil 
damage action against Andrew Stone in the United States 
District Court for the District of Columbia. Mr. Lippe is the 
erteenes with substantial responsibility for representing ti > 
United States both in this action and the civil action in the 
United States District Court for the Eastern District of 


Cy 
| 

| 9, On July 24, 1970, Andrew Stone entered into an 
i 


i 


| 
| 
: 


escrow agreement with the United States which, according to 
| 


| Hoe 
jthe recitals, was to assure the United States that sufficient 


74,2677 |assets of Stone would be available to satisfy any Juligaent “yr 
|r disposition of the Government's civil damage actions and 
Ito avoid the institution of attachment proceedings by the 
im States against Stone in connection with these actions. | 
in photocopy of this escrow agreement, which sets forth the 
= placed into escrow and the escrow agent's authority to | 
ree and reinvest and to deposit to Stone's account certain | 
| interest and dividends, is attached hereto as Exhibit BD, 
10, In addition to the civil actions by the United | 
States, there are a number of other actions instituted by 


|private parties against Andrew Stone and others all arising 


lout of Stone's allegedly fraudulent activities. In 1971, 


I the Judicial Panel on Multidistrict Litigation ordered that 
| the Government's two civil actions and four other civil 
fiche (including Harvard Indus. ,Inc. v. Republic Electronic 
edu Inc., 70 Civ. 1113 (S.D.N.Y.)) be transferred to the 
[District of Columbia for coordinated and consolidated pretrial 
proceedings. The consolidated actions were assigned to the 

|Honorable Charles R. Weiner for such pretrial proceedings. 
| The order of the Panel may be found in In re Alsco-Harvard 
[Beau Litigation, 325 F. Supp. 315 (1971). 

11, The actions consolidated by the Panel are not 
[the only other civil actions against Andrew Stone. Accord- 
| 


ing to a 1973 memorandum of law submitted to Judge Weiner 


| 
| 
| 
| 
| 
lby the law firm of Williams, Connolly & Califano, then an 
| 


| ; 
ineys for Stone, in support of a motion to withdraw, there are 


|a number of other pending civil actions involving Stone, in- 


i | 
{ 
i} P 7 . 


jc Luding four stockholder derivative actions in various state | 


WO? lw 
74-2677 |;coumts, A photocopy of the pertinent extracts from the memo-JAI8 Ty 


if 


| 
| @ 
hereto as Exhibit E, | 


randum of law of Williams, Connolly & Califano is attached 


12, Pursuant to 26 U.S.C. §6861, jeopardy assess- 
— were made against Andrew L. Stone and M. Jeanne Stone 


i 


| for income tax deficiencies, plus additions, for tax years 
| PORY ehroueh 1067, aw Seen? webeseneste cece $7,108,861.63. 
By statutory notice dated April 6, 1972, issued from the of- 
fice of the District Director, Manhattan District, Andrew 


Stone and Jeanne Stone were advised of the deficiencies and 


| 

eae determined, Attached to the notice was a schedule 
detailing the computation of the deficiencies and additions. 
A photocopy of the statutory notice, dated April 6, 1972, is 
attached hereto as Exhibit F, 

| 13, On July 3, 1972, Andrew Stone and M, Jeanne 
Stone each filed a petition in United States Tax Court seckin 
a redetermination of the deficiencies and additions assessed, 

‘es other things, Jeanne Stone contends in her petition 


that she is an "innocent spouse" under 26 U.S.C. §6013(e). 


| Issue has been joined in these actions and they are still 


oo are attached hereto and collectively marked Exhibit 6G, 
14, According to court papers in affiant's pos- 
session, Andrew Stone thereafter made a motion before the 


Honorable Charles R, Weiner in the consolidated pretrial pro- | 


a Sf ie z bt ~ 3 4° ” ‘y +f per + Viemicer 
|} ceedings entitled Alsco-Harvard Fraud Litisation, to dismiss 


| | 
pending. Photocopies of the pleadings inboth Tax Court ac- | 


| 


| the civil complaint of the United States or to stay all pro- 


ceedings in the consolidated actions pending completion of 


pat) 
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the Stones’ Tax Court actions. Stone's legal ccunsel 

noved to withdraw as counsel. Apparently un 

motions was the contention that action by the Internal 
Revenue Service to enforce its Jeopirdy assessments had 
prevented Stone from having, funds necessary to retain co 
petent legal counsel and accountin;, services 

defense or to pay for pre-trial discovery costs. In 
particular, Stone objected to Internal Revenue service 
actions because they apparently resulted in the refusal of 
the escrow agent under the 1970 escrow agreement to release 
to Stone income from the escrow assets. Stone contended chat 
the Government's action was arbitrary (in excess of the 
@uthority under 26 U.S.C. §6861(a) and Rev. Proc. 60-4, 
1960-1 Cum. Bull. 877) and violated his constitutional 
rights. The arguments raised in support of the motion 
appear to be substantially the same as the contentions 
forth in plaintiffs' complaint in this action. Stone re- 
quested that evidence be taken as to whether the Civil 
Division, Departmenc of Justice, had complied with the 
escrow agreement and whether the jeopardy assessments had 


been made solely for legitimate revenue purposes and within 


the District Director's dise-etion. A photocopy of the 


pertinent extracts of Stone's motions are attached hereto 
as Exhipit H. Im an opinion dated January 8, 1974, Judge 
Weiner denied all motions. A photocopy sf the memorandum 
opinion is attached hereto as Exhibit I. 

15. Stone and his counsel cach immediately moved 
for reconsideration. the Court beld a hearing on July 2 
1974 primarily on the motton of Stone's legal counsel to 


withdraw. During this 


WGE: eb 
442677 || Andrew Stone as to his as: 


a photoceny of that perrion of the transeript 


ing in which Andrew Stene sives test imony and « 


it to the Court or plaintiffs LE desired, On. 


} } 


Judge WVefuer reatftemed his prfier decision a: 


Stone s motions but permitted Stene's lepal 


draw from the action. A photocopy of the opin 


is attached hereto as Exhibit J. 

16. In October 19/4, Andrew Stone, now apparently 
acting pro se, again moved to dismiss the Government's 
complaint in the consolidated proceedings. He advised 
Judge Weiner that he had filed suit in the United States 
District Court for the Seuthern District of New York to 
vacate the jeopardy assessments (the instant action) and, 
as an alternative to dismissal of the compleint, aski} 
there be a stay of procecdings until the Internal Revenue 
Service permits Stone sufficient funds to continue with the 
defense of the action, until completion of the Tax Court 
actions, or ‘intil the jcopardy assessments are vacated by 
this Court. He 8lso asked for wr widintiesy hearing on the 
constitutional issue. Assuming denial of all the foregoing, 
Stone asked for leave to appeal under 28 U.S.C. §1292(b). 

A photocopy of pertinent extracts from this motion is 
attached hereto as Exhibit kK. 

17. For the reasons set forth in defendants’ memo- 


randum of Law in support of their motion, affinat respect fully 


| submits that plaintifis' complaint in this action 
{ 


|| dismissed, pursuant to Rule 12(b)(2) and (6) of the Federal 
Rules of Civil Procedure, for lack of subject matter juris- 
diction and for failure to state a claim upon which relici 


1 BEST COPY AMAA 


cp eee 


can be granted. 


JA2] 
WGBiimn i 
74-2677 


WHEREFORE, affiant prays that defendants' motion 


to dismiss the complaint should in all respects be granted, 


\) | } — e R 


¢ 


Ay 
é (s 


“ NS ‘ i ae ah 
WILLIAM G. BALLAINE | 
Assistant United States Attorney 


Sworn to before me this 


10th day of December, 1974, 


WALTER G. BRANNON 
Notary Public, State of New York 
No. 24-(394500 
Qualified in Iuings County 
Cert. fiied in New York County 
Term Eapives March 30, 1975 


INDICTMENT 


UNITED PIATES DISTRICT COURT 


we he we ta 


FOR THs DISTRICT OF COLULGIA 
Soren: Holding ‘a Criminal Terin 


Special April Grand Jury Sworn in on April 1, 1968 


THE UNITED STATES OF AMERICA 


Vv. : Criminal No. [&>3- GY 
ANDREW f." STONE : Grand Jury No. Original —~ ™ 
MAKCIS N. ROSENBAUM 
EVELYN R. PRICE : Violations: 18 usc 2 
ROLERT B. BREMAN 18 usc 371 
CHROMCRAFT CORPORATION : 18 USC 1001 
AND ITS SUCCESSOR ALSCO, INC. 41 usc 54 


The Grand Jury charges: 


i & - COUNT ONE 


1) At all times material herein the Department 


~~ 


of the Navy, a Department and Agency of the United States of 
America, was responsible for the procurement of 2.75 inch 
rocket, launchers for the national defense program. 

i 2) At all times material herein defendant CHROM- 
CRAFT CORPORATION, @ Missouri corporation, and its successor 
cecaimnacenlinies SCO7;-INCORPORATED, a Delaware corporation, —oo 
of which <s hereinafter referred to as CHROMCRAFT, was the 
supplier of 2.75 inch rocket leuncherse to the Department of 
the Navy as a prime contractor under the following negotiated 
firm fixed price contracts, including all change orders, 


amendments and modifications pertaining theretc: 


CONTRACT EFFECTIVE PATE AMOUNT 


memantine RNS 


a) NOw 62-0638f February 5, 1962 $2,/480,450.00 ms 


b) NOw 64-0035f July 12, 1963 618,021.00 
c) NOw 64-0154 October 25, 1953  1,775,290.00 ee 
d) NOw 64-o1gor “december 9, 1963 505 393.00 


i 


lm ait, 


eee en AMOUNT 


* sername 


e) NOw €4-0313r February 14, 1564 ¢ 1,904 ,125.00 


v 


f) NOw 64-0609f June 3, 1964 ~ 2,822,105.00 
&) NOw 64-0689r June 25, 1964 1,684 ,524.00 
| B) Mow 65-0121¢ September 1, 1964 3,437,97y.00, 
: i) NOw 65-o472F fay 11, 1965 197 ,828.00 
. J) NOw 65-0547r May 3, 1965 12,018, 225.00 
| k) NOw 66-008er August 10, 1965 5,191,711.00 
1) NOw 66-0307¢ January 4, 1966 1,150 ,503.00 
m) NOw 66-0435f April 5, 1966 4 797,000.00 


n) NOOO 19-67C-o120r January 24, 1967 8,588,325.00 
each of which contracts war entered into by or under the 


airection of the Secretary of the Navy. 


3) At all times material herein defendant 
ANDREW L. STONE was the principal stockholder, the chief 
executive officer, the chier fiscal officer and a director 


Of CHROMCRAFT. 


4) At all times material herein defendant 
FRANCIS N. ROSENBAUM maintained an office at 824 Connect- 
icut Avenue, N. WwW. » in the District of Columbia, was a 
director ot CHROMCRAFT and its special counsel. 

5) At all times material herein defendant 
EVELYN R. PRICE was executive secretary to defendant 


‘Andrew L. Stdiie. 
“ 
& 


* 


6) .At all times material herein defendant 
ROBERT B. BREGMAN was the prentilent and tha cote stockholder 
of Bregman Electronics, inc., with an office at 25 West: 43rd 
Street, New York, New York. 

7) At all times material herein HANS SENN also 
Known as JOHANN SENN was an officer and a director of THE 
BANK FUR HANDEL und EFFEXTEN (Bank for C amerce and 


Securities), Zurich, Switzerland. i 


“~ 


— 
te! 
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8) At all timce material herein WALTER A, LIPS 


x 


was Vice-Directer of the Union Bank of Switzerland (also 
Known as the Schweizerische Bankgelselischaft) Branch at 
Aarau, Switzerland. 

$) At all times materal herein Scientific 
Electronics, Limited, was a California corporation with a 
listed address. at 


Hills, California. 


10) At all times material herein Western Molded 


Fibre Products,*Inc., of Gardena, California, was a 
California corporation which sold fairings to CHROMCRAFT 
under each of the hereinabove described contracts as a 
subcontractor a that term is defined in Section SZ, Title 
41, United States Code. . 
11) Prior to the award of each of the hereinabove 
describ contracts the Department of the Navy issued a 
Request For Proposals, in response to which CHROMCRAFT 
submitted cost and price data on Department of Defense Forms 
(DD 633). _ 
12) The aforementioned cost and price data 
purported to reflect, among other things: 
a) The costs and prices which CHROMCRAFT had 
incurred and experienced and expected to 
incur and experience for direct material; 
b) Proposed general and administrative 
expenses and also allowances for profits 


under the hereinabove described contracts. 


JA25 N 
13) Prior to the awara of each of the hereinabove 


described contracts, in accordance with the provisions of 
Section 2306(f) of Title 10, United States Code, CHROMCRAFT 
submitted to the Department of the Navy, in the Diztrict of 
Columbia, Certificates of Current Cost or Pricing Data” 


tan phere 
which documents certified that the aforesaid cost and price 


oe 


data was accurate, complete and current as of the date of 
their execution. 
14) During and for the purpose of the negotiation 
of each and all of the hereinabove deecribed contracts 
ANDREW L. STONE met with representatives of the on of 
the Navy, in the District of Columbia, as eed representative 
of CHROMCRAFT. Pe 
ae 15) Each and all of the hereinabove described 
contracts expressly provided that CHROMCRAFT, as the prime 
contractor, was itself subject to and would include in all 
subcontracts, as that teri is defined in Section 1213(2¢), 
Title 50, United States Code Appendix, provisions in accordance 
with and as required by Section 1214, Title 50, United States 

’ Code Appendix. {The Renegotiation Act of 1951, as amended) 

: 16) Each and all of the hereinabove described 

contracts conteined a price Reduction for Defective Cost or 


Pricing Data" clause pursuant to tie requirements of Section 


2306(f) of Title 10, United States Code. 


+ 17) At all times material herein the Renegotiation 


Bosrd was an agency of the United States Sf America charged 
with the responsibility to ascertain, determine, recoup, and 
eliminate excessive profits derived from contracts made with 
the United States, win’ fron related subcontracts, for the 
PEaeUT Owen’ of property, processes and services wader the 


sihtonal defense program. 


18) Froa on wr about January 1, 1963 and continv- 
ously thereafter through February 1, 1967, the exact cates 
being unknown, in the District of Coluibia and elsewhere, 
ANDREW L. STONE, FRANCIS N. ROSENBAUM, EVELYN R. PRICE, 
ROBERT B. BREGIiAN and CHROMCRAFT who are the defendants here- 
in, and HANS SENN, WALTER A. LIPS and THE BANK FUR HANDEL, 

. und EFFEKTEN who are naied herein as co-conspirators but not 
: as defendants, unlawfully, willfully and knowingly did agree, 
combine, conspire and confederate among themselves and each 
with the other, and with other persons whose names are 
presently to the Grand Jury unknown, to defraud the United 


States of America, that is to say the said defendants and 


co-conspirators did agree, combine, confederate and conspire: 


(a) To hamper, hinder, frustrate, defeat, impair 
and impede by craft, trickery, deceit and dishonest means 
including false, fictitious and fraudulent statements and 
representations, concealments of material facts and kiskbubke. 


of 


‘the lawful and legitimate functions, operations and purpose 
ae (1) the Department of the Navy in ali phases at 
See negotiation for and the administration 
of contracts awarded to CHEROMCRAFT for the 
procurement of rocket launchers under the 
hereinabove mentioned contracts and; 
th. Reneyotiation Board to ascertain, 
determine, recoup and eliminate excessive 


profits derived under the hereinabove 


specified contracte. 
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1S) It was a part of said conspiracy that the 


EFYENDANTS would and did on or about March 4, 1963 cause 


Scientific Electronics, Limited, to be formed and on or about 
June 7, 1)65 cause Brezman Electronics, Ine. ta be foried, 


weal 


each of which would be and was at all times material herein < 
‘'dumay corporation sudject to the direction, control and use by 
the DEFENDANTS as-a conduit for the diversion of monies fraud- 


ulently dbtained. 
20). It was further a part of said conspiracy that 
the DEFENDANTS would and did falsely and fraudulently represent 
- and state that Scientific Electronics, Limited and Bregman 


‘ Electronics, Incorporated were Chromerart subcontractors which 


would supply or had supplied amonzy others the following items 


a for the hereinabove described contracts, namely: ae - 
a) R.F. Pilter Assewbly 
\~ b) Intervalometer Assembly 


¢) Jumper Cable (Cord) Assembly 

d) Léadwire Harness Assembly 
2 e) Package Post Assembly 

f) Receptacle Assembly 


Z) Special Intervalometer Assembly 


h) Plug Threaded - Dust Center 
i) Ground Button 
: ‘3) Packaze -- Operational Manual 
ie 21) It was further a part of said conspiracy that 
the DEFENDANTS would and did prepare and cause to be prepared 
ot CHROMCRAFT purchase orders to and corresponding and related 


invoices and qucvations from Scientific Electronics, Limited 


and Gregaan Electronics, Ine., which purchase orders, invoices 


and quotetions would be and were false, fictitious and fraud-- . 


ulent in thet CHROMCRAFT would not and did not purchase nor 


§ 


ve) 


from 


reflected in cine ove Gescribed false, 

ulent purchase ordere, “invoices and quot 

they would and did falsely end rraudulently 

that the prices and tostse :eflected theretn 

prices and costs which had been or would be experien 


incurred by CHROMCRAFPT in purcharing the hereinabove 


items. 


the DEFENDAIWTS vould and 

falsely ceurtifjed in the 

of Current Cost or Pricin, Dat 

reflected on tine above described falee 

wlent invoices, custations and purchase orders we:e 

complete and current as of the date of execution. 
2h) it was further a part of said 

the DEFEADANT!} would and did submit and cause to 


to the Departuent of the Navy for payment invoices 


ing claims based upon the aforesaid false, fictitious 
. 


fraudulent purchase orders, invoices and cuotations 
25) It was further a part of said conepircc 

the DEFENDANTS would and did 

to the perroi.nl use, gain and benesit 

paid by the Deparcmene of the Navy uncer the heretns 

Gescribed contracts contrary to and in derogation of 


~ 
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purposes and intent o¢ the national 


Renerotiatcis 


tae DEFENDANTS would and 
edove deseribed falee, fict 
purportedly received from 
Brenan Electronics, Ine. 
b) It was furth 
the DEFENDANTS would a 
false and fictitious 
navies and addressees: 
ADDRESS 
Chur, Switzerland 
Chur, itzerland 
Alwatra, A.G., Zurich, Switzerla 
Etablissemeit Macoba Vaduz, Lichtenstein 
infina, A.G. Zurich, Switzerland 
which false and’ fictitious invoices would be and were 
from funds received by Scientific Clectsonics, Limited 
Sreaman Electronics, Inc. in payment of the falee and 
fictitious invoices described in sub parazraph (a) of 
paragraph, 
¢) It wes further a part of said conspiracy 
the DEFENDANTS well knowing that their interest in ace Dunts 
in Swiss banks could and would be disguised and co 
by the co-conspirators VANS SENN, THY BANK FUR HANDE 
EFFEXTEN and WALTER A. LIPS would and did cause to be paid 
the foreign invoices ,deecrived in the preceding 
and did trangmit sel Gileecd bo be transmitted checis 
mont of same to the aforesaid WALTER A. LIPS at the Uni 


Bank of Switzerland and HANs SENN at THE BANK FUR HAnDI, 


EFFEKTEN who would and did couse the seid checks to ve 


nesotiated for 
defendants. 

26) 
the DEFENDANTS 
conduit, would an 
the fraudulent manne 
five (a), (» 


) and (c) #4 90 


the use of the facilitias 


Switzerland and THE AN 
Two Hundred and Twventy-Sev« 
Ninety-Two Dellarg and 
eT) 
the DEFENDANTS using 
would and did from Septenmve 
the fraudulent manner and 
twenty-five (a), (b) and 
the use of the aforeenid 


und EFFEIMTIO un additional 


men. 


Eighty Thousand, Six Hundre: 


ten dents ($1,160, 6 
28) 


che DEFENDA) 


It 


wag 


that ANDREW 


o 
Aw 


would and did cause Wester: 


H 


thirtee: 


fc} 


One 


i 
4 


further a part 


Lo 


p@y prohioited kickbacks to 


eal 
fnree Thousand, Four Hundred and Eight 


ad in pi 


be negotiate 


he negotiated 


THE BANK 


of said 


FRANCIS 


-@ 


n of Six Hundred 


FUR 


con 


wr 
ave 


Products, Inc 


and 


Sixes 


y-One Dollars and 


five cents ($663,481.05) by means of checks drawn against 
pe ae * 


the account of WESTERN MOLDED FIBRE PRODUCTS, 


to the followinz foretégn p 


NAME & 
Geag 
Orma-Commerce 
Export Toc link ke 
Atsiatra ALG, 


Fiahbl Vase 


Mae yf 


Lyeee 


ae cyheis 


NC. payable 


~ “5a3) 
23) %It was further a part of Said conspirncy 
the DEFEiMAIITS in orcer to facilitate wai conceal tho i 
backs ammodiately heroinnhbove deseribed would and did pronara 
and cause io be prepar od foroign invoices, bearing the nanes 
of the payees describee in paragrapa twonty-eight, which 
- eeeebeon tho DEFri BAITES well icnew would be and were false, 
| ftetstious and fraudulent in that the matorial described 
therein would not ko and wa: not Cclivered to or for the 
‘ees of VESTENIT MOLDED FIBRE PROJICTS, InC. 

-. . 90) it was further a part of said conspiracy that 
the DEFENDANTS would and did make and cause to be made false, 
fictitious and fraudulent statements and representatious of 
material fact in annual reports on Form RB~l submitted to 
the Renegotiation Doard by CHROMCRAPT, to wit that the "total 

: cost and expense" arising from and incident to the re- 
negotiable business of CHROMCRATT for and during the 
hereinafter specified periods was: 


AMOUNT PERIOD 


1) $ 7,623,360 January~December, 1963 


2) 14,546,465 ——— January-December, 1964 
3) 16,530,025 January~December, 1965 
4) 1,731,922 January-—May, 1966 
and would and utd conceal and cause’ to be concealed the 
material fact that Scientific Electronics, Limited and 
Bregman Electronics, Inc. were shams subject to the 
direction and control of the DEFENDANTS. 

In furtherance oz the aforesaid conspiracy and 
in order to effect the objects thereo? the DEFENDANTS dia 


commit, among othoxrs, tho following over acts in the 


District of Colunbia and at divex "3 other places. 


ki 


TEE? 
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a4 


the act's 


ch ave incorporat 

Tully set forth and made 
{ 

and FRANCIS N. ROSENBAUM trai 
and mct with Lesn Schwartz. 

3) On or about March 1, 126 
caused CT Corporation to fori Scien: 

&) On or abdout April 
Gictated a letter and caused 
Schwartz, 

5) On or about iy 18, 1963, 
wrote @ letter io Leon Sclivartz. 

6) On or about November 20, 
wrote a letter to Leon Schwartz. 

7} O or about September 9, 1954, 
wrote a letter to Leon Schwartz, a carbon copy 
prepared for and sent to FRANCIS N. ROSENBAUM. 

8) On or about February 8, 1905, FRANCIS 
dictated @ letter waich he caused to be delivered to 
Schwartz. 

9) On or about January 15, 1965, EVELYN 2. PRICE 
wrote a letter to Leon Schwartz, a carvon Copy of which was 
prepared for and sent to FRANCIS N. ROSENBAUM. 

10). On or about Ausust 31, 1965, CHROSCRA*: 
pacd a: advance of $10,000 to FORERT BR. BREGWMAN 

11) On or about Feoruary 24, 1966, YRANCT 
ROSENBAUM facilitated the Opening of the(iobiiry B), 
Electronics, Inc. bank account at the Marine Midland Ceo 


Trust Company. 


(In violutsTa of 18 U.8.c. 371) 


ae 


ce : yo — 
WIS TWO THROUCH THIRTEEN 

1) The Grand Jury reallegeg with the came force 

and effect as though fully set forth at length herein, all 

of the allegations of paragraphs One through Six and Eleven 


through Sixteen of Count One of this indictment. 


2) On or about the dates hereinafter set forth in 


the District of.Columbia the DEFENDANTS ANDREW L. STONE, 
FRANCIS N, ROSENBAUM, EVELYN R. PRICE, ROBERT B. BREGMAN, 

and CHROMCRAF? in a matter within the jurisdiction of the 
Department of the Navy, unlewtully, knowingly and willf lly 
Gid make and cause to be made false, fictitious and fraud- 
ulent statements and representations of material facts, that 
is to say the DEFENDANTS did submit and cause to be submitted 
to the Department of the Navy in Washington, D.C. the herein- 
below described “Cartificates of Current Cost or Pricing Data" 
as required pursuant to Section 2306(f), Title 10, United 
States Code in which Certificates 1e DEFENDANTS did state 
and represent and cause to be stated and represented that 

the cost and price data referred to therein was accurate, 
complete and current as of the date of execution, whereas 
in truth and in fact as the defendants then and there well 
knew said cost and price data was inaccurate, incomplete anc 


noncurrent as of the date of execution. 


DATE OF 
couny : CERTIFICATE CONTRACT. 


2. October 10, 1963 NOw 64-c1l54r 
October 22, 1963 NOw 64-0190f 
November 18, 1953 NOw 64-0313¢ 
May 23, 1964 NOw 64-0C039f 
June 22, 19364 NOw 64 ‘89f 
August 24, 1964 NOw 65-0le1f 


JA34 
DATE OP 


CENTIPICATR corrracr 
anol 1, 1965 , NOw 65-0728 
April 16, 1965 NOw 65-05!:7f 
July 30, 1965 : NOw 65-008er 
December 13, 1965 NOw 66-0307f 
March 24, 1966 NOw 66-0/135Ff 
~——January 13, 1967 NOOO 19--57-col20r 


\ 


ae 


(In Violation of 10 U.s.c, 
1001; @) 


COUNTS FP RTEEN THROUGH SEVENTEEN 


| 
1) The Grand Jury realleges with the same force 


and effect &8 though set forth at length herein all of the 
allegations of paragraphs one through Six and Eleven through 
Seventeen of Count One of this indictment. 

2) On or about the dates hereinafter set forth in 
the District of Columbia the DEFENDANTS, ANDREW L. STONE,. 
_ FRANCIS. N, ROSENBAUM, EVELYN R. PRICE, ROBERT B, BREGMAN, 
4nd CHROMCRAFT in a matter within the jurisdiction of the 
Renegotiation Board, unlawfully, Knowingly and willfully dia 
make and cause to be made false, fictitious and fraudulent 
statements and representations of material facts, that is to 
Say the DEFENDANTS did submit and cause to be submitted:to 
the Renegotiation Board in Washington, D.C. the hereinbelow 
described reports on Forms RB-1 ag réquired pursuant to 
Section 1215(e), Title 50, United States Code Appendix in 
Which reports the DEFENDANTS did state and represent and 
cause to be stated and represented as the total cost and cx- 


pense. incurred by. CHROMCRAPY in conducting and engaging in 


,& 
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‘ a aad . 
renegotiable business during the particular period to which 


each report pertained, the sums hereinbelow set torth whersas 
dm truth and fuct es the DEFENDANTS then and there well 

Knew each of the Forms RB-1 submitted included and reflected 
& total cost and expense which CHROMCRAFT had not, in fact, 


incurred and experienced. 


) COUNT DATE (RB-1 FILED) TOTAL COST AND EXPENSE 
April 29, 1964 $ 7,623,368.00 
June 2,° 1965 14,548 ,465.00 
April 28, 1966 16,530,025.00 
December 27, 1966 14 ,731,822.00 
violation of 18 U.S.C. 1001; 2) 


| 


COUNTS EIGHTEEN THROUGH TWENTY-ONE 


1) The Grand Jury realleges with the same force 
and effect as though set forth at Length herein all of the 
allegations of paragraphs One through Six and Eleven through 
areronert of Count One of this indictment. i 

2) On or about the dates hereinafter set forth in ‘ 
the District of Columbia the DEFENDANTS ANDREW L. STONE, 
FRANCIS N. ROSENBAUM, EVELYN R. PRICE, ROBERT B. PREGMAN, 
and CHROMCRAFT in a matter within the jurisdiction of the 
Renegotiation Board, unlawfully, knowingly and willfully aid 
conceal and cause: to be concealed material facts, that is to 
say the DEFENDANTS did submit and cause t® be submitted to 
the Renegotiation Board in Washington, D.C. the hereinbelow 
Sesteined reports on Forms RB-1 as required pursuant to 
Section 1215(c), Title 50, United States Code Appendix in 


which reports the DEFENDAN 


“ 
all subsidiaries, affiliated companiés oe organizations,- 
contractors and all others under common control witn or ~- 
‘under the common control of CHROMCRAFT but the DEFENDANSS 
did omit to state and did cause to be omitted the material 
fact that Setentific Electronics, Limited and Bregman 
Electronics, Incorporated each wes under the control of and 
uncer commen control with CHROMCRAFT. - 
counr DATE (RB-1 FILED) = PERIOD COVERED BY KB-1 . 
April 29, 1964 January 1 - December 31, 
June 2, 1965 _ January 1 - December 32, 
April 28, 1966 Coe 1 - December 31, 
December 27, 1966 January 1 - May 31, 1966. 
' 


(In violation of 18 U.S.C. 1001; 2) ~ 


COUNTS TWENTY-TWO T 


1) ‘The Grand Jury realleges with the same force 
and effect as though fully set forth at length herein 211 


of the allegations of paragraphs One through Six and Ten 


through Sixteen of Count One of this indictment. 


2) At all times materiel herein CEROMCRAFT was: 
& prime contractor holding negotiated contracts entered into 
by the Department of the Navy as more particularly set forth 
in paragraph Two of Count One of this indictment. 


3) At all times material herein ANDREW L. SiONE 
and FRANCIS N. ROSENBAUM eaca was an officer, agent and em- 
ployce of CHROMCRAFT. 
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oy : 


4) WESTLRN MOLDED FIBRE PRODUCTS, INC. was a 


subcontractor, as that term is used and defined in Section 
52, Title 41, United States Code, under each of the afore- 
mentioned contracts set fortn in paragraph Two of Count One 


of this indictment. ~ + etre 


5) On or about the dates hereinafter set forth 
the DEFENDANTS ANDREW L. STONE and FRANCIS N. ROSENBAUM, 
in the District of Columbia, did knowingly anc unlawfully 
receive directly and incivectiy from Western Molded Fibre 
Products , inc. the sums hereinafter set forth in the form 
of a check of Western Molded Fibre Products, Inc. payable 
to the payees 4 coil ance! described, said sums being a fee, 
Pi commission, compensation, gift and gratuity paid on behalf 
of @ subcontractor, namely Western Molded Fibre Products, 
Inc. , &s an inducement for the award of subcontracts and 
orders by CHROMCRAFT to said subcontractor and as an ac- 
Knowledgement of subcontracts and orders previously awarded 
to said subcontractor, each and all of which orders and sub- 


tre 


contracts related to the contracts hereinabove described in 


paragraph Two of Count One of this indictment. 


COUNT DATE 7 CHECK NO. AYOUNT PAYEE 
22. Dec. 16, 1963 9745 $ 1,877.40 Orma~Connerce 
23. Dec. 31, 1963 9786 - | 5,960.00 Orma-Commerce 
24, June 12, 1964 10615 : 3~127.38 Orma-Comnerce 
25. Aug. 17, 1964 10977 7,330.00 Orima~Commerce 
‘ ae Sept. 28, 196} 11238 5,029.20 Alwatra, A.G. 
27. Sept. 15, 1965 13341 3,478.00 Etablissement 
oe Macob2 
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oF = 
. 
28. May 17, 1965 15512 $ 5,706.88 Export-Technizo 
| 29. Dec. 2, 1966 17272 oe ee ee 
Zo 30. den. 3,.1907 Iysey 21,454.08  Export-Techniks 
—— ae . Set 


(In violation of 41 U.S.C. 54; 18 °¥.8.c. 2) 


a A True Bill. 


a 


Foreman of the Gran ury 


} 


oo 
DAVID G. BRESS 


oo. UNITED STATES ATTORNEY 
: . 


“er 


| 
| 
! 
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ey AGREEMENT 
| ESCROW AGREEMEN'D ! 
ee er | 
| 
THIS ESCROW APERNOERT , made and entered into ee 


ON et —! A iv i 


ote AE] day of ‘Ap rid, 1970, by and between ANDREW L. STONE 
(hereinafter "Stone"), | UNITED ee Se ANERICA (hereinafter 
“United Stetes") and ST. LOUIS UNION TRUST COMPANY, a Missouri 
corporation (hereinafter "Trust Company") , 

WITNESSETH, That, a 

WHEREAS, there is now pending in the United States 
District Court for the Eastern District of Missouri, Eastern 
Division, a Civil Action No. 69 ¢ 24 (2), wherein the United 
States is plaintiff ane Stone, et al., are Gefendants, and 

WHEREAS, the United States desires te he assured that 
when, as and if judgment is obtained in said suit against Stone, 


or other final disposition is made of plaintiff's claims, . 
sufficient assets of Stone will be available to wereeey sucn 
juégnent or other final disposition, and 

WHEREAS, in order to avoid the institution at ateadneen 
proceedings by the United States, Stone is willing to deposit 
certain securities with the on iia in escrow, on the 
terms hereinafter set forth, and : 

ee the Trust Company is willing to receive and 
hold such BEPUTEC Lee, in eeerey, on the terms and conciticns 
hereinafter set forth; 

NOW, THEREFORE, in consideration of the premises, it 
is covenanted and agreed as feticwe: 

1. Stone has ce eyo osited with the Trust Company the 
Securities listed in Exhibit "A" attached hereto, the receipt 


Of which is hereby acknowleéged by the Trust Company. 


JALO 

2. the frust Company agrees that it shal) hold saic¢ 
securitics until (a) al] matters and things in controversy 
in said Civil Action No, 69 ¢ 24 (2) shall be fully settled, 
compromised and adjusted and said civil acticn Shall be dismissed 
by the plaintiff with prejudice, or (b) the Upited States and 
stone, jointly, shall duly advise the Trust Company, in writing, 
that the said securities may be released from escrow and 
delivered to or upon the order of Stone, Or (c) final judgment 
Shall be ertered and all appeals, if any, decided in said civil 
action in favor of detendene Stone, or (d) said securities shall 
be taken, from it by due process of law. ° 

' 3. Any dividends or interest received by the Trust 

Company On account of any of the securitjes shall be deposited 
by eu Teast Company in the account of Stone in the First 
National Bank in St. Louis. Any principal collected on any of 
said securities shall be reinvested by the Trust cousany in. (i) 
Government bills maturing in not more than six (6) months; (ii) 
Federal Home Loan Bank Bonds, or similar Government ayency 
securities carrying the highest possible interest rate, due in 
bal Aree Ching Thoee( 3) eer 
epprasimately ane——lj year, or'(iii) certificates of deposit 
issued by the First National Bank in St. Louis, and maturing - 
in nct more than one Q) year, whichever yields the maximum 
amount of return. The securities and assets acquired by the 
aforesaid reinvestment Shall be held by che Trust Company under 
and subject to the terms of this escrow agreement. 

4. Storie agrees that insofar as it is @ithin his 
power to do so, he will perform no act nor cause any act to be 


| 
performed that will prevent Concord Contrel, Inc., a 


| Massachusetts corporaiion located at 1282 Soldier's Field Roud, 


Loston, Massachusetts, and each of its two operating divisions: 


a a Sale] 
| 


nomely K-D Lamp: Company, located at 1910 Elm Street, Cincinnati, 
Ohio, and the Massachusetts division “locuted at 1282 Soldier's 
Field Road, sit ltiiaeha, Massachusetts, from continuing to be 
operated in the ordinary course of business. Stone agrees that 
he will immediately upon entering into this agreement or as soon 
as practicable thexoattar, give the necessary instructions to 
(a) cause quarterly balance sheets and income statements of 
Concord Control, Inec., and each of its aforesaid operating os 
divisions, as they are prepared in the normal course of buniness, | 
to be furnished to the United States ee they are completed, and 
(b) permit a representative or representatives of the United 
States to inspect the books and records of Concord Controls, 
ine., ane each of 3 aforesaid operating divisions on a 
quarterly basis as they may Gesire. Stone agrees that there 
shall be no encumbrances placed upon the assets of Concord 
70 Fhe Cl Tev eo Hal suebk Aci Gling. 
Control, inc., or any of its aforesaid operating divisions except] 
we the ordinary course of business. No single encumbrance 
in the amount in excess of Two Hundred Thousand Dollars 
($200,000) shall be effected by Concord Control, Inc., or either 
of the aforesaid operating divisions seceet upon the giving of 
prior written notice of the proposed encumbrance by Concord 
Control, Inc., to the United States. Upon receipt of such 
notice, the United States shall have the riynt to er to the 
proposed encumbrance within thirty (30) days of receipt of said 
notice. No objection to such imposed encumbrance shall be made 
by the United States unless the encumbrance constitutes a 
concealment of an asset or the waste thereof. In the event 


Concora Contro), Inc., encumbers assets of a value of 


oe 


JA42 
. ce ‘ 3 j 
wo Hundred Thousand Dollars ($200,600) or more in any one 
Wonth, it SHA) within twenty (20) days of the Jast day of the 


month in which Said encumbrance is made, give notice to the 


United States of. the encumbrance. Stone further agrecs that he’ 
Shall not sell, transfer or otherwis se at icants the equitable 


or legal interest Or title in any of the Stock of Concord 


Control, Inc., Or any of the aforesaid Operating divisions, 
100 per cent of which is owned by Stone and all of which is 
listed in Exhibit "A" except with the prior written consent of 
the United States, 

5. Stone agrees that there shall be no sale, transfer 
Or any other disposition Of any of his remaining aSSets, to 


include the interest Or dividends revetves by the Trust Company 5 


Cm account of the securities listed in Exhibit "A" and which 


Shall be deposited in the account of Stone in the First National 


€ 


Bank in St, Louis, Missouri, except for reasonable living 


Cxper.ses or for full ana valuable Consideration. With the : 


exception of investments and reinvestments in (1) Municipal, 


State, and Federal Agencies' securities; (ii) Certificates of 


\ 


< \ 
Deposit issue@ by i 5 state or national banking institution 


and maturing in not more than two (2) years; or (iii) corporate 
bonds, debentures, and commercial paper, no sale, transfer or 

any other disposition of the said remaining assets (excepting 
reasonable Heer eee tana fees and related professional expenses) 
in an amount in excess of One Hundred Thousand Dollars ($100,000) 
Shall wet be effected by Stone or any of his agents or 
representatives without the giving of prior written notice to 


the Unitcd States. Unon the receipt of saiea notice, the United 
Pp 


States shall have thirty (30) days within which to RUVise Bloor: 


. 
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Ob Lis Ohjestion to theo Proposed sale, transfer or other ; 
‘ es : 

C’sposition, The United States shall make no objection of such 


atom 


o- 


t 

| flo, transfer CF Other’ (disnos ition unlets that ac’. constitutes; 
& concealment of an asset Or the waste thereof, jp, the event 
Stone or his repres sentative effects any investment or roinvestucaé 
as aeseribed in subsections i, 31, and aii herein in an amount 4 

One 7%, eel tC 2/00 

jn excess of & by. Thousand Dollars ($50,000) in any one (1) h 
month, Stone or his representative(s) shal] give to the United aN 
States notice Of said investment Or reinvestment within twenty 


Los€ aty oF tie Os ait K th Abhi Ch [Ke 
(20) Gays’ after the, investment or reinvestment is effected. 


Fxceot as otherwise provided herein, if at the end of any 


calendar month Stone has disposed of sane of an aggregate 


alendar month, this information shall, ite twenty (20) days 
following the last day of that calendar month, be reported to 

the United States by Stone or his attorney or attorneys of record 
or other person authorized to do so by Stone. Stone further . 
agrees that under the terms of this Escrow Agreement he hereby 
gives authority. to his attorney or attorneys and any other 
person Or persons authorized by him to permit a representative 


or Lebresentatives of the United States to inspect the books, 


records and other documents, wherever they may be located, that 
ge. net Brow iat aa ' 
relate to said remaining “cen from time: to time, as they may 


desire, 
6. Nothing herein shall be construca to prohibit 
Stone from the making of gifts or Charitable contributions 
Provided that, in the event he determines *O9 give more than 
~|j Twenty-five Thousand Pollars ($25,000) to any single person or 


. 


Charity in any calendar voar, Stone shal} give the United States 


il 


| 


a 
thirty (30) days within “hicit to advise Stone of its objection 


to the proposed gift or be kane contribution. No objection 
to such gift or charitable eon tkibution S1all be made by the 
United States unless tlie! aie or charitable contribution 
constitutes the Concea)ment of an asset or the waste thereof. 
In the event Stone in any given month expends an aggregate of 
Ten Thousand Dollars ($10,000) in the inkide' ok gifts ana 
charitable contributions, he shall within twenty (20) days 
after the last day of said calendar month give to the United 


es \ i a Bika ar 


States notice of said Haba eens. 


‘ f 
7. The Mas tee States agrees PAASs so long as Stone 


Shall not be in Sadenié under any of his agreement S hereunder, 


the Civil Division of the United States ui, sone ctaal of Justice 


— | 
= ' 


will not institute at tachment Proceedings against the property 


J Ally ope ue 4 
of s 
written notice of that proposed yift or charitable contribution. } 
Upon receipt of said NoLice, the United Statos. shall have 


and assets of Stone, and shall use its best internal efforts 
| 


to dissuade any other agency of the United States from 


proceeding by way of attachment or Other lien sions the 


> pecans mcm a oan 


property and assets of Stone. oak \ 


8. The authorized representative of the United States 


under this egteament Shall be the Aesistant HEE ey General 


in charge of the Civil Division of the United States Department 


of Justice. 

9. All charges of the Trust Company for its services 
and expenses (including Court costs and reasonable attorneys 
fees, if any) which may be incurred in this connection, shall he 
paid by Stone and shall be a charge against the proceeds or 
income from the said securities held by the Trust Company under 


this :grocment. , “ 


JALS sel : bi 


40. The Lerms OF Chis Escrow Agreoament shall be 
binding, ‘by Operation of law, upon the duly gualificd 
represcntative of Stone's Cotate. | 

IN WIINESS WHEREOF, the Parties hereto have causcd this 


Escrow Agrecment to be executed as of the day and year first 


y 
hereinabove written. ee ee — 
i ie ae 
— e. Te 
(Lku hd ka NEE 
- ANDREW L. SONE 
\ : UNITED STATES OF AMERICA 


by ff 4 il enn PD Oat tke hte 


fe et nse 


$ @ {v 
a ST. LOUIS UNION TRUST COMPANY 


| oe. 
By (Cry Ae: CY - eo sl A OE el 


Vice ike ‘Sig enw’ ‘a 


’ 
% 
ie, . JAKE 
r EXHTN iy ty, 
Gao 
BSCROW ee hak 
MG Tssue Interest Dated Due _ Par Value 
Rate is 
Federal National Mort pare 
Association Scrics SM 1971K 8.12% 3/10/70 2/10/72 91,050,000 
Independence, Missouri 6.00% 7/1/69 /iffe 4 50,000 
Sewer Donds Serics 1959 
New York, New Yo Anticipa~ * 7.4 8e/ 9/11/69 G/ll/7O 4S 500,000 
tion ifotes Lid.. Profit 
Housing 
i ’ : 
United States T-easury Bills 8/6/70 ¢ 900, 000 
’ 
— ' 
‘ ea a 
{ 
$2,500,000 
: i} 
{ 
Certificate No. C-21 dated 12/20/65 for 1,080 shares of Concord Control, 
Ji.c. in the name of Falrock Corporation and encorsed by Falrack 
Corporation to Andrew L, Stone, with Stock Power in blank, F 
Cert.fivate No. C-22 dated 12/8/55 for 20,520 shares of Concord Control, | 
| Inc. in the name OF Andrew L. Stone, with Stock Power in blank. 
b 4 
a 


| 

| 

{ 

| 
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STATUTORY NOTICE OF DEFICIENCY 
° e { Address anyreplyto: #.0 Box F107 “hurch St Sta. Naw York NY. 1e0se 
( Tae * nS any t Fe bs on, eee oe amy tie 


es { ' 4 . * 
me Se Ad See COS Us ero cl, 


rctciat Stroatece 


tein fg internal Favenue Service 
a> 7. Oata: eo : Imveol, celer te: 


: aie . eg : 
sae fl Ms, __AU:R: 997 
; 
} 


eis ee Tel. 264-3109 
1303.) 7k 


“Siies 2 : ‘Mr. Andrew L. Stone and 
Mrs. M. Jeanne Stone 
7733 Forsythe Street 
14032 er St. Louis, Missouri 


/ 


—_ Dear Sir and Madan: 


In accordance with the provisions of existing internal revenue 
laws, notice is given that the determination of your Federal 
income tax liability for the taxable years ended December 31, 
1963, December 31, 1964, December 31, 1955, December 31, 1966 
and December 31, 1967, discloses deficie encies in tax agsregating 
$4,739, 241.14 and additions to the tax for fraui under Code 
. section 6653(b) aggregating $2,369,620.59, as computed in the 

‘ attached statement Assessment of the deficier. tes and additions 
to the tax ment ioued has deen mace under the orovisions of the : 
internal revenue laws applicable to jeopardy assessments. 


If you decide to contest this determination, you must do so by 
filing a petition within 90 davs (150 days if you are outside the 
States of the Union and the District of Colucbia) from the date 

of this letter with the United States Tax equbg in accordance with 


its rules. A copy of the rules of the Court may he obtained kr 
, writing to the Clerk, United States Tax Court, Abe 70, Washington, _ 
D.C. 20044 ‘ 


Very truly yours, 


Johnnie M. Walters ~ 
Commissioner 


By 


District Director 
Enclosure: ise 
Statement wt Ww 


NE a.) 
j 
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SFatrsiont 


Androw L. stone and 
4%. Jaerno Utens 
97733 Frarszytna Street 
St. Louisa, Miswourd 


ay 


Tax Lialhdlity for ths Taxalile Years Snlod 


egonber Shy 2963 
Docamber 31, 1554 
Decetsmar 32, 19635 
December 31, 1566 
Decanber 31, 1967 


Tnecmas Tax 


Ba O44 nl nn ace  onmey At Rahs ee 
Sas Scop ad = esemek 


$ 171,433.03 $ 69,744.02 
“ersaber Si, 1,347,174.97 G73,5°7.49 
meecnber $1, 21,945, 629.33 $72,025.17 
Docomber 31, _ $92,449.38 496, 224.63 


Necanhor 31, ~ 293,493.43 141,249.22 
Total ‘ PRPS ide a eS owe 


“a caeing this cirttercination of yoer incom tax llability, exraPad 
consitcration nag been given to tar r-cort ef exumination, a copy 
of which wes mailed to you om Uctuber 16, 1570. + een 
st ia dotemained that ell or part of the undermynent of tax 

roguired to oo show on « rotwrn fer tho taxzhle yoare ended 

“eecmber 31, 1563, Daewitmry 31, 196-1, Seammwr 31, 1955, Decanber 

31, 1968 ard Decettbar Gl, 1967 is -tuse to fraud, therefore the SCL 
adtition to the tax provided by section 6653(b) of tha Intexmal 

omitug ‘Ode of 1954 is asazrtod for thoae yoars. 


“ Onalicate original of this lotter and statamont - Pcnosaig mallod 
19 you at 260] South Kargon Nard, Law, ‘ssourl, 243 ania 

wt, laste original of this letter and stataant la eo tailed ro 
‘now L. Stone, cfo the Marton, Polori Mandtontiery, Lowissery, 

AtaebS yh Ski ad c 


” 


\ coy of this iciter and statenont ia Loeing nailed to your ronree. 
2-atative, Soria Nostelanota, Uore., 52 Vall Street, Uo vert, i.Y. 


accortesnes With onguxvuctivme contalinod in tis rower of 


+ rornuy oxocutat wy you. , 
‘MEST COPY AVANABLE 
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Andrew L. Stone and whe Statement 
H. Jeanna Stone re . sae? 


Explanation of Adjustments 


fa) It iz determined that you realized tamble incano in the arounts set forth 
from constructive dividends ag detailed below. You did not report this incom 
On your Fedoral incense tax returns. 


1963: a 


Chrancraft Corporation » diverted income and expenses disallowances in the 
following categories are held to haya inured to Andrew L. Stone: 


Sales income ani royalty income $ 13,866.00 

Purchases (diverted poycents) 130,552.00 

Travel and entortaimmnt ; 24,426.00 

Suniry expenses 26,400.C3 

Logal expense 22, 250.6: 

Rent exponse 1,265.09 $218,759.00 


Chromeraft, Inc. ("iss.) = farming expenses charged to 
this corporation for the operation of Ley Stone Parns 


are held to hava keen expended for the bonefit of 
Andrew L. Stone 


Total constructive dividends for 1963 


1964: ‘ 
Chroscraft Corporation = diverted inceng end expense disallowmncas in the 
following categories are held to have imured to Andrew L. Stone: . 


11,341.00 


gale F $230,703.00 


. 


Royalty incow (Zecbrugga) $ 13,799.00 ¢ 
Purchases (civerted payments) 1,187, 442.00 

Travel and entertaimmont 28,121.00 ———-. 
Sundry expenses 48, 323.90 

Lecal expense 24,337.93 

eent expense 13, 265.00 


Purchases, Dies, Jigs . 63,930.00 $1,979,113.00 


Chromersaft, Inc. (Hiss.) ~ farzing expenses charced to 
this corporation for the operation of Rey Stone Farus 


_ &re held to have been expended for the benefit of 


Andrew L. Stone $,126.06 


Chraueraft, Inc. (N.¥.} — distribution from this corporation 
in order to eeeirs 7400,950.00 of preferred stcck of BD 
Lavzp vo. is held ts have been tade for the benofit of 
Androw L. Stono 


400, 000.00 


ad 


“tmdrow L. Stone and Statezent 
Se otnmar Jtone a 


Cireseraft, Ing. (Miew.} «» The difference of $14,023.02 bolween the book 
des of property conmmad by this earporatéon to fusirow be Stone and 
y Pris carket vmbue of the property es dstormined is told to teve 
tc tig benefit sf Androw L. Stone 14,918.05 
sonstruetive cividentz for 1954 : ES Ren 


Les: ‘ 
Chronctast Corporation = diverted ineone and aqmenes dicallowmees in the 
following eateguries are behl to deve dearsd io Ancdrow Le Steees 


Seles ince (lectmeye} : . $283,053.03 
Purchaees (dtweried caccsnts} 2,246, 220.00 
afnmek and entertains 22,737.00 
Dewisy oxpsasey 112,745.06 
‘Desc cage 32, 756.02 
Mie". apy cae 13,338.55 

. 7 Bosaity ine (Zoebragys) 1, 322.63 
Tool: and dine ” £00.05 
walacics ond suger Sh STE OS 


Totad construutive dividenis for 1355 


R308: 
Constructive dividend: ont of the folla ing companies and 
in the anouite cat forth are chard to Andrew L. Stone 
te ie on the sash Lusis, the inceated conpanies baing ca 
tho indicated fiscal rortects: 
Chroanraft Corparmtian (Lf2ste to 2/2/59) $277, 252.90 
Sechfai: Miviston af Alsoo (4/12/55 te 5/51/64) 708, 254.040 
scons Livielas et élace (fimcal year omied 5/31/87) _ 212, 059.09 
Tetel consiructis¢e diviccais ger 1668 : 


5 set ' é 
Sechfss civisian o2 Alcoa = gcoumtructive divisteads cut 
of th: fiscal years imiioatod are allocate! to 
fation L. Gian far ammcnts iawring to him on ths 
caizk besis: i 
Alsso Incy = figoal year wxxtad 5/31/57 $3.70, 384,90 
Plsco Tacs Figest year encad 3/21/33 FR, E72.09 


Trial constructive dividends for 1967 $233,635.59 


af 


JA53 


ductrew Le Stone and 3 ; : er as ee Statement 
M. Jeanne Stone a 
%3 Tt is Ceterained that you realized a longeterm capttal gain, tazable in 


tia gaount of $415,722.00, in 195% resulting from diverted incomo and expanse 
divallowences computed az sat farth belew. You did not report this incame on 


your Federal income tax return. 2 
. Pron Chromcraft Corporations ‘ “ \ : 
*. - Sales income (Zeebrugge) ty a, eta 1,903,00 
Royalty income (Zoebruuge) 18,770.00 
_.. Faythases (diverted payments) pat. tae 883,396.C0 
_« Travel and entertainment me Ua Pa -  §,49).00 
 Cundry expenses avi 15, 804.00 
(os Leek expense eh ge ea wow 48,000.00 
Reat expences : oi 8 Aa pect ee 633.0% 
Purchases (Dies and jigs) 36, 799.00 
' Salaries and wases 1,036.60 ar 
- Pactory office expense . 303,837.09 
 (enstructive distribution charged in 1966 $1, 256,123.09 
2. Zernings and profits available 177, 281.00 
<> Return of capital - A.Le Stone's basis $1,103,699.00 
' Skoek in Chroereft as adjusted 25%, 376.03 
>” Excess over kasia return of capital oo 823,463.00 <. 
Long-term capital gain at 5072 : 419,732.00 


| 


tind £0 1967 your reported $1,022,$79.10 longtona cepital gain is adjusted to 
§1,031,5982.48 with the $9,202.36 difference taxable at 50% or $4,691.18. 


(e) Your clained deductions for intorest ‘expense are disallowed in the amounts 
stated because you did not establish that the disallowed portions of the claimed 
deductions reprosent interest on bona fide indebtedness. ee 


(A) Your claimed deductions for eurioyee business expenses are disallowad in 
‘ho gaounts stated because you did net estanlish that the disallowed portions 
of the claimed deductions represent ordinary and necessary business oxpensos 

or that expenditures ware mide for the purposes designated. 


(e) Your claimed deduction of $856.00 for contributions in 1963, to the extent 
that it includes $200.CO designated as “Sundry organized roligious, medical and 
educational charities,” is disallowed for lack of substantiation. 


JASE ( 
PETITION RE: ANDREW STONE 
UNITED STATES TAX COURP 


1972 JUL 
ANDREW L. STONE, 
Petition2r 


oe soe 5 
*e9 
ee tai 4 


Ve 


COMMISSIONER OF INTERNAL REVENUES CEIVED in}. 
Respondent an o344-79 
} - rt Li 1972 

CHIEF CUUNDEL'S OFFICE 
buss FOR THE 


PERATEPAAL REVENUE SERVICE 


The above-named Petitioner hereby petitions for re- 
determination of the deficiencies set forth by the Commis~ioner 


of Internal Revenue in his Notice of Deficiency (bearing 


symbols AU:R:99D), dated April 6, 1972, and which were assessed 


on February 7; 1972, pursuant to §6861(a) of the Internal 
Revenue Code of 1954..:As a basis of this proceeding, the 


Petitioner alleges as follows: 


e 
re 


1. The Petitioner is a legal resident of St. Louis, 
Missouri. The Petitioner's income tax returns for the periods 
involved in this petition were filed with the District Direc- 
tor of Internal Revenue for the District of Manhattan, New 
York, New York. 

2. The Notice of Deficiency, a copy of which is 
attached hereto and marked Exhibit "A", was mailed to the | 


Petitioner on April 6, 1972. 


3. The Commissioner determined deficiencies in income 


tax and penalties as follows: 


Taxable Years Ended Deficiency Fraud Addition 


December 31, 1963 $ 171, 488.03 $ 85,744.02 
December 31, 1964 1, 347,174.97 673,587.49 
December 31, 1965 ~~ 1,945,630.33 972,815.17 
December 31, 1966 992,449.38 496,224.69 
December 31, 1967 282,498.43 141,249.22 


TOTAL $ 4,739,241.14 $ 2,369,620: 59 


4. The determinatim of tax set forth in said Notice 
of Deficiency is based on the following errors: 
(a) The assessments set forth in said Notice of 
Deficiency are barred by reason of §6501 of the Internal Reve- 
nue Code of 1954. 

(b) The Commissioner erred in determining that 
all or part of the underpayment of tax required to be shown on 
the returns for the taxable years 1963, 1964, 1965, 1966, and 
1967 is due to fraud and therefore schsact to the 50% addition 
to the tax provided by §6653(b) of the Internal Revenue Code 
of 1954. 

(c) The Commissioner erred in determining that 
the Petitioner realized constructive dividend income for the 
years 1963, 1964, 1965, 1966, and 1967 in the respective 


amounts of $230,700.00, $1,6802,262.00, $2,755, 767.00, 


91,096,553.00, and $233,635.00. 
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(d) The Commissioner irae in determining that 
the Petitioner realized long-term capital gain for the years 
1966 and 1967 in the respective amounts of $419,732.00 and 
$4,601.18, allegedly resulting from diverted income and ex- 
pense disallowances of Chromcraft Corporation. 

(e) The Commissioner erred in determining that 
the Petitioner was not entitled to deduct certain interest 
expense for the years 1963, 1964, 1965, 1966, and 1967 in the 
respective amounts of $2,098.55, $17,000.00, $34,000.00, 
$30,407.43, and $199,740.65, allegedly because such amounts 
did not represent interest on bona fide indebtedness, 

(f) The Commissioner ee in determining that 
the Petitioner was not entitled to certain employee business 
expenses for the veave 1964, 1965, 1966, and 1967 in the 
respective amounts of $2,308.00, $2,317.44, $2,192.99, and 
$2,274.51, allegedly because the Petitioner did not establish 
that such expenses represent ordinary necessary business 
expenses or were not made for the purposes designated. 

5. The Petitioner relies upon the following facts as 
a basis for this case: 

{a) The Petitioner filed joint income tax returns 

with his wife, M. Jeanne Stone, for each of the calendar years 


~~ 


1963 through 1967 on a cash basis. 
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(b) The Commissioner made a jeopardy assessment, 4 
pursuant to §6861 of the Code, against the Petitioner on * 
February 7, 1972, and subsequently mailed said Notice of 
Deficiency on April S, 1972, ayer assessment and Notice of 
Deficiency were made ees than three years after each of the 
said joint income tax returns for the calendar years 1963 
through 1967 awk tiles and-are therefore ‘barred by §6501 
of the Code. + 

(c) The Petitioner was the president of Chromcraft r 


Gorporation (hereinafter referred to as Chromeraft) at all 


times during the period of 1963 through May 31, 1966, when 
such corporation was dissolved. The Petitioner owned 75% of 


Re 


the stock of Chromcraft from 1959 through 1964 and owned 100% 
of such stock during the period 1965 through April 9, 1966. 
In 1965, Chromcraft sold its tradename "Chromcraft" and there- 
after did business under the tradename "“Techfab". —_—-- 

(d) On May 31, 1966, Chromcraft merged with Alsco, 
Inc. subsequent to an exchange of stock whereby the Petitiorer 
exchanged 100% of his stock of Chromcraft for approximately 
52% of the stock of Alsco, Inc. The Petitioner Sa presi- 
dent of Alsco and continued as president until Alsco was sold 
to Harvard Industries on February 12, 1969. 


(e) Sales income for the years 1963, 1965, and 


1966 in the amounts set forth in said Notice of Deficiency, b 
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which the Commissioner alleges to be dividend income to the 
Petitioner, was not a constructive receipt of the Petitioner. 
‘(£) Royalty income for the years 1963, 1964, 1965, 
and 1966 in the amounts set forth in said Notice of Deficiency, 
which the Commissioner alleges to be dividend income to the 
Petitioner, was vest a constructive receipt of the Petitioner. 


(g) Purchases for the years 1963, 1964, 1965, and 


1966 in the amounts set forth in said Notice of Deficiency, 


which the Commissioner alleges to be dividend income to the 
Petitioner, were not constructive receipts of the Petitioner. 

(h) Travel and entertainment expenses for the 
years 1963, 1964, 1965, and 1966 in the amounts set forth in 
to 
be dividend income to the Petitioner, were not constructive 
receipts of the Petitioner. 


(i) Sundry expenses for the years 1963, 1964, _. 


1965, and 1966 in the amounts set forth in said Notice of 


. Deficiency, which the Commissioner alleges to be dividend in- 


come to the Petitioner, were not constructive receipts of the 
Petitioner. 

(i) Legal expenses for the years 1963, 1964, 1965, 
and 1966 in the amounts set forth in said Notice of Deficiency, 


which the Commissioner alleges to be dividend income to the 


Petitioner, were not constructive receipts of the Petitioner. 


{ 


(k) Rent expenses for the years 1963, 1964, 1965, 
and 1966 in the amounts set forth in said Notice of Deficiency, 
which the Commissioner alleges to be dividend income to the 
Petitioner, were not constructive receipts of the Petitioner. i 

(1) Farm expenses for the years 1963 and 1964 in 
the amounts set forth in said Notice of Deficiency, which the 
Commissioner alleges to be dividend income to the Petitioner, 
were not comet rockive receipts of the Peticknner, 

(m) Purchases of dies and jigs for the years 1964, 

.- 1965, and 1966 in the amounts set forth in said Notice of 

Deficiency, which the Commissioner alleges to be dividend in- 
come to the Petitioner, were not constructive receipts of :the 
Petitioner. 

¢ 


{n) The purchase by Chromcraft in 1964 of pre- 


ferred stock of K-D Lamp Company, at a cost of $400,000.00, 
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which the Commissioner alleges to be dividend income to the 
Petitioner, was not a constructive receipt of the Petitioner. 
(o) The sale of certain real property in 1964 


by Chromcraft, Inc. (Miss.) to the Petitioner, which the 


Commissioner alleges was $14,018.00 below the fair market 
value and was therefore dividend income to the Petitioner in 
that same amount, was a sale for full fair market value and 


bd 


therefore did not result in dividend income to the Petitioner. 
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‘(p) Salaries and wages in the years 1965 and 1966 


> 


in the amounts set forth in said Notice of Deficiency, which 


the Commissioner alleges to be dividend income to the Petitioner, 


were not constructive receipts of the Petitioner. 

(q) Factory office expenses for the year 1966 in 
the amount set forth in said Notice of Deficiency, which the 
Commissioner alleges to be dividend income (and a long-term 


capital gain resulting from diverted income and expense dis- 


allowances), were not constructive receipts of the Petitioner. 


(r) Amounts relating to the Techfab division of 
Alsco, Inc. for the period April 10, 1966, through May 31, 


1966, and the fiscal year ended May 31, 1967, in the amounts 


set forth in said Notice of Deficiency, which the Commissioner 


alleges to be dividend income to the Petitioner for the year 


1966, were not constructive receipts of the Petitioner. 
(s) Amounts relating to the Techfab division of 


Alsco, Inc. for the fiscal years ended May 31, 1967, and May 31, 


1968, in the amounts set forth in said Notice of Deficiency, 


which the Commissioner alleges to be dividend income to the 


Petitioner for the year 1967, were not constructive receipts 


of the Petitioner. 


(t) Interest expense for the years 1963, 1964, 1965, 


1966, and 1967 in the amounts set forth in said Notice of De- ~ 


ficiency were amounts paid by the Petitioner to Finanz, Gmbh. 


(u) Employee business expenses for +e years 1964, 


1965, 1966, and 1967 in the amounts set forth in said Notice 
of Deficiency were amounts paid by the Petitioner for expenses 
relating to his employment. sae 


WHEREFORE, the Petitioners pray that the Court may hear 
4 


Y 


the proceeding and: 
1. Determine that the Commissioner erred as alleged 
in each ed etimenne of error set forth in paragraph 4 herein- 
above. 
2. Find that the deficiencies in income tax for the 
calendar years 1963 through 1967 set forth in said Notice ] 
of Deficience are excessive to the extent objected herein. 


3. Give such other and further relief as in the 


premises the Court may deem fit and proper. 


ee 
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Thomas 2A. Davis 


Attorney for the Petitioner 
Smathers & Merrigan 

Suite 1200 

888 Seventeenth Street, N. W. 
Washington, D. C. 20006 
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ANDREW L. STONE, being duly sworn, says that he is 


the Petitioner above named, and that he has read the fore~ 


going petition, or has had same read to him, and is familiar 


with the statements contained therein, and the statements 


contained therein are true, except those stated upon in- 


formation and belief, and those he believes “9 be true. 


ae Kame 


Ca Ry Paes 


Sworn to and subscribed before me 


se 
this 7 day of qe, nee » 1972 eee 
: i 
wane ot ng 


Notary Public 


GEORGE C. Cha reARe PURLIC 
KELLY FOWtar tus COUHTY 
@i COMMISSION LAT iy re 
Planes 7 Santig OP 4 ASS Sha. 
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ANSWER RE: ANDREW STONE 
UNITED STATES TAX COURT 


ANDREW L. STONE, 
Petitioner, 


wv. Docket No, 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
ANSWER 


THE RESPONDENT, in answer to the petition filed in 
the above-entitle* case, admits, denies and alleges as 
follows: 

1, Admits that the petitioner is an individual who 
on July 3, 1972 had an address at 7733 Forsythe Street, 

St. Louis, Missouri, and that he filed United States income 
{ax returns for the tax: years 1963, 1964, 1965, 1956 


and 1967 with the District Director of Internal Revenue,— -- 


Manhattan District, New York, New York. Denies the remaining 


allegations of paragraph 1 of the petition. 


2. Admits the allegations of paragraph 2 of the 
petition. 
3. Admits the allegations of paragraph 3 of the 


peticion. 


JAG4 
4 {a} to (f), inclusive. Denies that the respondent 
erred as alleged in subparagraphs (a) to (f), inclusive, of 
paragraph 4 of the petition. 
5 (a)« Admits the allegations of subparagraph (a) 
of paragraph 5 of the petition. 

(b). Admits the allegations of subparagraph (b) 
of paragraph 5 of the petition, except that it is denied 
that the assessment of the deficiencies is barred by 
§6501 of the 1954 Code. | 

| (c). Admits that the petitioner was president 


of Chromcraft Corporation. Denies the remaining allegations 


of subparagraph (c) of paragraph 5 of the petition. 


(d). Admits that the petitioner was president 


of Alsco, Inc. Denies the eo allegations of sub- 
paragraph (d) of paragraph 5 of the petition. 

(e) to (u), inclusive. Denies the allegations of _ 
subparagraphs (e) to (u), inclusive, of paragraph 5 of the 


petition. 


6. Denies generally each and every allegation of 


the petition not hereinbefore specifically admitted, qualified 


or denied. 

2 FURTHER ANSWERING the petition and in support of 
the determination that a part of the underpayments of tax 
required to be shown on the petitioner's income tax returns 
for the taxable years 1963, 1964, 1965, 1966 and 1967 are 
due to fraud, the respondent alleges: 

(a). During each of the taxable years 1963, 1964, 
1965, 1966 and 1967, petitioner was a stockholder and officer 
of Chromeraft Corp., a corporation formed under the laws of 
the State of Missouri. | me 

(b). During aeaees e years 1966 and 1967, 
petitioner was a stockholder and officer of Alsco, Inc. 

(c). Chromcraft Corp. was engaged in the production 
of rocket launchers pursuant to contracts with the Sasnreued® 
of Defense. 

(d). On April 9, 1966, Alsco, Inc. acquired all 


of the outstanding shares of stock of Chromcraft Corp. 
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(e). During the taxable years 1963, 1964, 1965, 


| 1966 and 1967, the officers and directors of Chromcraft 


Corp. and Alsco, Inc. caused inflated and or fictitious 

invoices for component parts of rocket launchers, and for 

fictitious services to be entered on the books and records 
, 


of these corporations. The understated taxable income of 


Chromeraft Corp. and Alsco, Inc. was diverted to or for 


the benefit of their officers and directors. The charges 


for fictitious invoices for component parts and services so 


diverted consisted of the following: 


1963 1964 1965 1966 


¥Chromeraft 


_Cor 
Western 


a 


$ 8,983.60 $ 136,034.90 $ 221,084.62 $ 142,494.40 §$ 


#4 Scientific 108,174.81, 1,;102,165.64 1,199,678.10 -- 


1,4 Bregman 


@# tronics 
§Velo 


Elec- 
-- _-- ' 812,385.68 380,774.31 
-- -- 155,000.00 236,627.50 


¥ Zeebrugge 13,793.00 13,700.00 259 , 380.20 20 ,672.76-— 
44 Payments to 
Chromcraft 


At suppliers by “ 


Iscientific _(24,374.26) ___ (358.26) - — 


$106 577.15 $1,251,542.28 $2,647,528.60 $ 782,568.97 $ 


= Alsco,Inc. 


s Yestern 
Velo 


$ 175,911.68 3 
477,700.00 


250 


| 
.00 


Zeeorugge 54.981.00 27,932.39 


eects tlienenecinncetnccrntt memantine ane 


Total | ef OB 59 68 328 182.99 


Total 


Diverted $106,577.15 $1,251,542.28 $2,647 528.60 $1.39 1.204.505 $28 .182.3° 


sane eenaomonnmaieanmenarann ama resetnsn diacetate 


a 
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(f). During the taxable years 1963, 1964, 1963, 
1966 and 1967, the petitioner received constructive dividends 
from diverted taxable income of Chromeraft Corp. and Alsco, 


Inc., as follows: 


1963 


Chromeraft 
(Constructive 
dividends) $106,650.15 61.,2751,,542 28 $2,492,528.20 
Chromeraft : 
(Capital 
gains) . $357 ,554.00 
Alsco, Inc. 
(Constructive 


dividends) ~s -- * 408 592.68 $28,182.39 


Total $106 ,650.15 $1,251,542.28 $2,492,528.20 $766,146.68 $28,182.35) 


aaa 


a mmeamemene 


sree irenmantn nt sonnet see meee 


(g). For each of the taxable years 1963, 1964, 1965, 
1966 and 1967, petitioner wilfully and knowingly filed false 


and fraudulent income tax returns. Said returns reflected 
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taxable income in the ieigaauittct oi amounts of $30,171.53, 
$40,997.04, $95,432.93, $78,032.26 and $519,278.29, whereas, 
petitioner's true taxable income for the years 1963, 1964, 
1965, 1966 and 1967, was in-the Seuneewive amounts of 
$263,170.08, $1,643,550.04, $2;901,535.37,, $2, 538,276.68 
and: $959,530.13, 

(h). The failure of petitioner to report on his 
income tax returns for the taxable years 1963, 1964, 1965, 
1966 and 1967, the amounts set forth in subparagraph (f) 


above, was wilful, fraudulent, and with intent to evade 


tax. 


(i). A part of the understatements of tax required 


to be shown on the petitioner's income tax returns for the 
. taxable years 1963, 1964, 1965, 1966 and 1967, is due to 
Sia. 

' 8. FURTHER ANSWERING the petition, and ei a defense _ 
to the assignment of error that the statute of limitations 
bars the assessment and collection of the deficiencies in 
seas taxes due from the petitioner for the taxable years 


1963, 1964, 1965, 1966 and 1967, the respondent alleges: 


~ 
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(a). The income taxes due from the petitioner for 
the taxable years 1963, 1964, 1965, 1966 and 1967, may be 
assessed, or a proceeding in Court for the collection of 
‘such taxes may be begun without assessment, at any time 
under the provisions of §6501(c).(1) of the 1954 Code, since 
the petitioner filed false or beta drta income tax returns 
for said years with intent to evade tax, as is more fully 
set forth by the facts alleged ir paragraph 7 above, which 
facts are incorporated herein by reference and relied upon 
by the respondent as a defense to the statute of limitations 
issue. 

(b). The income tax due from the petitioner for the 
taxable years 1963, 1964, 1965, 1966 and 1967, were timely ; 
assessed under the provisions of §6501(c) (4) of the 1954 Code, 
in support of which the respondent alleges: 


(1). The petitioner's income tax returns for—~- 


the taxable years herein in issue were filed as follows: 


Taxable Year Date Filed 
1963 , April 15, 1964 
~. 1964 April 15, 1965 
1965 April 15, 1966 
1966 April 15, 1967 
1967 August 15, 1968 


( aie ( 

(2). Prior to the expiration of the time 
prescribed by §6501(e) of the 1954 Code, for the assessment 
of income tax due from the petitioner for the taxable year 
1963, the petitioner and the respondent on February hay 1970, 
timely executed an agreement in writing pursuant to the 
provisions of §6501(c) (4) of the 1954 Code, extending the 
period for the assessment of tax due for said year to June a0. 
1971. The said extended date for assessment of tax was 
further Setendad unter a subsequent agreement in writing 
duly and timely executed by said parties on December 21,1970, 
which subsequent, agreement extended the said period of limita- 


tions for assessment to June 30, 1972. Prior to the expiration 


of the time prescribed by §6501(a) of the 1954 Code, for the 


assessment of income tax due from the petitioner for the 
taxable years 1964, 1965, 1966 and 1967, the petitioner and 
the respondent, timely executed agreements in writing pursuant 


to the provisions of §6501(c)(4) of the 1954 Code, extending 


the period for assessment of tax due for said years as follows: 


\ 
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Taxable Year ( Date Executed atended To 
1964 March 4, 1968 June 30, 1969 
1965 December 18, 1968 June 30, 1970 
1966 February 16, 1970 June 30, 1971 
1967 December 21, 1970 June 30, 1972 


The said extended dates for assessment of tax were further 
extended under subsequent agreements in writing duly and 
timely executed by said parties as follows: 

i 


Taxable Year Date Executed | Statute 
Extended To 


1964 : December 18, 1968 June 30, 1970 


February 16, 1970 June 30, 1971 

December 21, 1970 June 30, 1972 

1965 February 16, 1970 June 30, 1971 
December 21, 1970 June 30, 1972 
1966 December 21, 1970 June 30, 1972 


which subsequent agreements consecutively extended said 
period of limitations for assessment to June 30, 1972. ‘ 
(3). Prior to the expiration of the period for assess-~ _ 
ment, as duly and timely extended under the consecutive agree- 
ments in writing executed by both the petitioner and the 
respondent, a jeopardy assessment was made pursuant a 
§6861 of the 1954 Code, on February 7, 1972. The statutory 
notice of deficiency setting forth the respondent's determina- 
tion of ne petitioner's income tax liability for the taxable 


years 1963, 1964, 1965, 1966 and 1967, was timely sent to the 


petitioner by certified mail on April 6, i372. 
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WHEREFORE, it is sealed 

(1). That the relief sought in the petition be 
denied; 

(2). That the deficiencies in income taxes for the 
taxable years 1963, 1964, 1965, 1966 and 1967, as set forth 
in the statutory notice, be in all denocete approved; 

(3). That the additions to the tax for the taxable 
years 1963, 1964, 1965, 1966 and 1967, under the provisions 


Of §6653(b) of the 1954 Code, as set forth in the statutory 


notice, be in all respects approved; and 
(4). That the Court determine that the assessment and 
collection of the deficiencies in income taxes for the taxable 


years 1963, 1964, 1965, 1966 and 1967, as set forth in the 


BS 


statutory notice, are not barred by the statute of limitations. 


(Sed) LEE H. PESZEL, oR. - 77M 
LEE H. HENKEL, JR. 
Chief Counsel 

Internal Revenue Service 


OF COUNSEL: 


MARVIN E. HAGEN 
Regional Counsel 
POWELL W. HOLLY, JR. 
Attorney 
Internal Revenue Service 
26 Federal Plaza (12th Floor) 
New York, N. Y. 10007 
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AFFIDAVIT IN OPPOSITION TO MOTION TO DISMISS 


UNITED STATES DISTRICT cCourT 
SOUTHERN DISTRICT OF Hew YoRK 
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A NRT ER, 
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ANDREW L. STONE and M. JEAMKE STORE, 


Fisinti?ffgs, t 
74 Civ. 3643 (KW) 
ih lias : 
AFPIPAVIT Ih OPPOSTYION 
UNITED STATES OF AMERICA and PISTRICT t To 
DIRECTOR OF INTERNAL REVSHVZ, ____ MOTION TO DIS4Iss 
NANHBATTAN DISTRICT, : Da A Tin cirri ua 
Defendants, 
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STATE CF NEW YoRrg > 
COUNTY OF HRW TORK + g6.f 
SOCTHERY DISTRICT OF MEW YoONKK ) 
WALLACE "USOF?, baine duly svorn, deposes and says: 

1. % eo « member of the law firs of Wegman, Cannon 6 
Musoff, P.C., 136 Esse 87th Street, Hew York, t!.¥. 10022, attorseye for 
the plaintiffs in thie action. As such, ft aw familiar with che nattere 
contained in thie. affidavit. 

2. I make this effidevit ia opposition to the dafendents’ 
motion to diecias plaintiffa’ corplaint fer lack of subject matter juris- | 
aiction and for failure to state a clain upon which relief can be rranted. 

3. Cefendante have to date not filed a responsive 
pleading to the eounlaint in this action. 

4, Although plaintiffs believe that their couplafat | 


herein meets the requirements of Rule 3 of the Federal Bulea of Civil 


f 


Procedure (Ped. 8. Civ. Pr.), am indicated by the fact thac defeadants 
have had ne difficulty in determining che reliaf eought and the type of 


elaine presented (‘sefendants' Mewo of Lew, pp, 2 and 10-14), platatiffs, 


nevertheless, in erder to obviete the main thrust of the procedural tesues 
traieed in Peiots IJ and Ill of defendante’ arganent (etce4ants’ Nano of | 


Law) and to further elarify their elaine for telie?, herewith fiie as a ' 


as —_ 


JA74 
matter ef course « Piret Awended Complaint (a copy of which is annexed 


hereto ae Exhibit A) pursuant to Rule 15(a), Ved. R. Civ. Pr. 

5. The First Amended Cowpleint separately states each 
claim for relief sought in the origina) complaint and is founded upon 
the sane “conduct, transection, or occurence set forth or attempted to 
be set forth in the original pleading.” It furcher diffare from the 
original complaint in the following respects: 

a) Plaintiffs further allege iv paragraph 3 of 
their Viret Amended Complaint that this action additionally arises under 
“an escrow agreewent entered into betveen Plaintiff Andrew lL. Stone and 
Defendant United States of America” and 26 U.S.C. Sec. 6213(a). 

b> Pleinciffea ferther allege {in paragraph 4 of 
their Firet Aeended Complaint that jurisdiction is edditienelly cenferred 
epon this Court by virtue of 28 0.%.C. Sec. 13846(a) and that Pleineife 
Andrew L. Stene limite bie claim for damages with respact co his centract 
with he Covernnent of the United Stater to no mere than $10,900.00 

c) Plaintiffs further allore in peragraph 14 of 
their Firat havenibiit Cospilaint (whieh aéopte in ice entirety paragraph 27 
of the origiral complaint) that they ‘face completa financial ruin” as « 
reault of defendants’ conduct. 

4) Plainciffe further sellege in paragraph 25 of 
their First Amended Conpleint (Fourth Clain for telief) that the couputations 
of tax underlying the jeopardy aseeesvents involved herein are arbitrary 
and capricious in that such computations are based upon inceme that the 
plaintiffs never received and which very iucome was in fact attributed by 
the Internal Revenue Service ro another taupsyer, ene Frencies %. Reseabaua. 

e) Plaintiffe further allege iu their Pifth Clais 


for Relief {un their First Amended Complaint (paragraphe 28 threagh 33) that 


Plaintiff M. Jeanne Stone was concededly mot involved in her husband's alleged 


*2@UStaeut “Salesicons of income; that she wee determined to be liable for 
the tex invelved @clely by virtue of the fact thet she Signed the perrinert 
joint income tax returns and that none of her saeets lfiened and levied upon 
a8 # reeult of the jeopardy aeeeesconts ecaneted from any of the alleged 
ouiesione of income attributed to her huebend. (Attached hereto as Exhibit 
3 ie « copy of a rotion filed in the Tax Court case ard a copy of p. 16 

of 2 transcript in the Tax Court proceedings indicating the Coverauant'’s 
concession of no fraud with Feepect to if, Jeanne Stone.) 

6. ‘Sone of the counts of the respective todietmente 
(Wxhibita A an’ B te bafendants'AFfL4.) to which Plaiactff Andrew 1. Stone 
pleaded quilty (Pars. & @ & of Defendante' Affid.) constitute an atnission 
that he either failed to Teport hie own dueome or that he attespted to 
underpay any of hie income tax that sight be due anil owiug. Ze was never 
convieted or erfatnally charead with any income tax violation. 

7. The wotione nade by Plaimtief Andrew L. Stone in 
pretrial proceadinge entizled Aleco-Harvard Fraud Litigation diecusged in 
pararraphs 14 chrouph 16 of Defendante’ Affidavit and the Mecisions of Judge 
Weiner do not cieabhiiks a ber to the action herein as recognized by the 
Defendanta who have act forth this information apparently for background 
purposes only, 

& Pisineiffs comsenced their action, as correctly 
perceived by Sefendants on pases 1 and 2 of their “enorandan of Law, 
eesentially seeking the following relief: 

a) an order enjoining defendants froa enforcing, by 
lien, levy or eotherwiee, jeopardy aenesenents made ayainst plaictiffs for 
income tax éafictenctes, plue interest and penalties, totalling $7,193 ,561.73 
for the taxable years 1963 through 1967; 

b) specific enforcenent of an @ecrow agreement, data! 
Jaly 24, 1970, by causing relenee to Plaintiff? Andrew L. Stone of income free 
eectow eseats whieh hase not bean palit Stone by reason of Defendants’ enforce- 


sent of the jeopardy aesascnents, ani 
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) judgment to faver of Plaintiff Andrew L. Btone 
for damages for breech of the secrow arreement. (Danages in the emount of 
$6,000,000.00 wae requested in the original complaint but hae been reduced 
to net im excess of $10,000.00 in tha Firet Asended Compleinr pursuant to 
tha limitetions of 28 U.S.C. Sec. 1346(a).) 

9. Roth the original coupleiat ané the First Asended 

Complaint (voich has been filed herewith as a matter of course pursuant 
to Rele 15(a), Fed. %. Civ. Pr.) set forth subject matter which confers 
jurisdiction upon this Court and acate clains upon which relief can be 
granted, They outline # course of conduct by defendante indicating: 

@) a breach ef contract with Plaintiff Andrew L. Stone: 

b) that the defendants fatied to entertain the goe4-- 
faith belief required by 26 0.8.0, Sec. 6861{a) that jeopardy culeted; 

ce) that, to the contrary, defendants net only omitted 
to follow the statutory requirewents for making a jeopardy aseesement, but 
felled to follew their own procedural rules as well; 

4) that defendante were making “n merely colorable 
use of the statutory forms” for an ulterfor motive; 


e) that defendants’ pursose in asserting the jeopardy 


eesessuents wae not te collect texes or preserve the revenue but to harass 
and punish plaintiffe: 

£) that the tax computations underlying the jeopardy 
aesesenents were arbitrary and capricious in that they attribute to 
Plaintiff Andrew L. Stone income that he 444 not receive and which in fact 
waa attributed by dsfendante to another; 

&) that the defendants by bad-faith and arbitrary 
aud capricious conduct have violated plaintiffs’ Fourth end Pifth Amendment 


righte: 
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h) that Plaintiff 4, Jeanne Stone fe an innocent 
spouse whom defendenta have conceded played no part {n the alleged 
onissiones of imcoms involved herein; and 

i) that plaintiffe face cemplate financial ruin 
ae @ result of defendants’ course of conduct. 

10. A failure by che Court ‘ exercise jurisdiction and 

enterrein the marits of this action would render every citizen helplessly 


subject to the exercise of unbridled and tyrannical conduct by the 


Executive Branch of Covernment,an iutolarable situation and a formidable 


step in the breakdown of our denocratic inetitutions as a sation of laws 
and not men. 

ll. Plaintiffs subait a memorandum of law in opposition 
to defendants’ motion to dismiss fer lack of subject matter juriediction 
and for failure to state a claim upen which relief can ba granted. Vor 
the reasons sot forth therein, affiant respectfully submite that defendants’ 


motion should in all respecte be denied. 


WHEREFORE, affiant prays that defendants’ motion should in all 


Hs, 


WALIACE MUSOFF 


respecte be dented. 


Sworn to Before me 


. EVELYN |. COLON 
NOTARY FUBLIC, State o} New York 
No. 03 4519811 
Quaiitied in Bronx County 
Term Erpires tasch 30, 1976 
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UNITED STATES DISERICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eT aie eo Vier cae oh ae ee re x 
ANDREW L. STONE and 
M. JEANNE STONE, 
Plaintiffs, 
Vv. 
UNITED STATES OF AMERICA : 74 CIV. 3643 (EW) 
and DISTRICT DIRECTOR OF 
INTERNAL REV! NUE, 
MANHATTAN DISTRICT, 
Defendants. 
EN | GY Sa ig ed aad Vi. Si am gg gl os a a RS 


PLAINTIFFS ' INT RROGATORIES TO 
DEFENDANTS 


The plaintiffs request, pursuant Co Rule 33 of 
the Federal Rules of Civil Procedure, that the following 
interrogatories be answered under oath by an employee of 
the United States competent to testify on behalf of the 
defendants regarding each inquiry made and that the answers 
be served upon the plaintiffs, through their counsel, 
Wagmon, Cannon & Musoff, P.C., 136 Kast 57th Street, New 
York, N.Y. 10022, within 30 days from the time these 


interrogatories are served upon you. 


INSTRUCTIONS AND DEFINITIONS 


A. If no one employee of the United States can 
respond under oath to each and every interrogatory which 
folicws, each employee who responds to any interrogatory 


shall state at the conclusion of the responses, under oath, 
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to which particular interrogatories such employee is so 


responding. 


B. Where a response to an interrcgatory requires 


the stating of the substance of a document, or where, in 
response to an interrogatory, it would be more convenient 
to produce a document, the substance of which will respond 
to such “interrogatory, the Plaintiffs have no objection to 
the production of such document in the stead of a response, 
Such document go presented shall be deemed a response under 
oath, 

C. Where an interrogatory requires a response con- 
cerning "Andrew and M. Jeanne Stone", such interrogatory 
re,uires a response for Andrew and M. Jeanne Stone jointly 
and individually. If the response to such interrogatory 
relates to Andrew Stone or M. Jeanne Stone, but not beth 
individuals, such response should state which individual 
is the subject of such response. In the absence of such 
specification, the response will be deemed to refer to both 
Andrew and M Jeanne Stone. 

D. Where an interrogatory uses the term “Department 
of Justice" or "Internal Revenue Service", such terns include 
any employee thereof during the time Span to which such 
interrogatory is directed, unless otherwise stated. The 
term "Department of Justice" includes the United States 
Attorney's office and any employee thereof during the time 
Span t~ which such interrogatory is directed, unless other- 


wise stated. 
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E. The use of the term "investigation" includes 


"audit." Unless otherwise stated in a response, a response 


to an “investigation will deem to include an "sade." 


1. When did the Internal Revenue Service commence 
its investigation of the civil income tax liabilities of 
Andrew and M. Jeanne Stone for each of the years 1963 through 
1967 ? 

2. What facts caused the initiation of the in- 
vestigation set forth in Interrogatory 1.? 

3. Did the investigation set forth in Interrogatory 
1. result in the issuance of a statutory notice of deficiency 
dated April 6, 1972, a copy of which is attached as Exhibit A.? 

4. If the response to Interrogatory 3. is negative, 
State what was the digposition of euch investigation. 

5. If the response to Interrogatory 3. is negative, 
state when the inventigation of the civil income tax 
liabilities of Andrew and M. Jeanne Stone for the years 1953 
through 1967 resulting in the issuance of the statutory 
notice of deficiency, dated April 6 1972, was coomenced. 

6. If the response to Interrogatory 3. is negative, 
estate what facts caused the initiation of th: investigation 
of Andrew and M. Jeanne Stone which resulted in the issuance 
of the statutory notice of deficiency, dated April 6, 1372. 

7. State the name, present position and current 
post of duty of each and every individual employed by the 


Internal Revenue Service who participated, either directly 


JA8I 


or in a supervisory or advisory capacity, in the investization 
of the Andrew and M. Jeanne Stone's income tax liability 

for each of the years 1963 through 1967, which investigation 
resulted in the issuance of the stautory notice cf deficiency, 
dated April 6, 1972. 

8. At the time of the commencement of the in- 
vestigation of the income tax liabilities of Andrew and M. 
Jeanne Stone for the years 1963 through 1967, which resulted 
in the issuance cf the statutory notice of deficiency, dated 
April 6, 1972,was the Internal Revenue Service aware of the 
existence of an Escrow Agreement dated July 24, 1970, by 
and between Andrew Stone, the United States of America and 
the St. Louis Union Trust Company ? A copy of said Escrow 
Agreement is attached as Exhibit B. 

9. If the response to Interrogatory 8. is affirma- 
tive, how did the Internal Revenue Service first become aware 
of the existence of such agreement? 

10. If the response to Interrogatory 8. is negative, 
state when and how the Internal Revenue Service first dis- 
covered the existence of the agreement attached as Exhibit B. 

11. When did the Internal Revenue Service become 
aware of the contents of the agreement, attached as Exhibit B, 
with particular reference to numbered paragraph 7. therein? 

12. State the name and present post of duty of the 
individual and/or individuals in the Internal Revenue Service 
who ti.st proposed the making of a jeopardy assessment against 


Andrew and M. Jeanne Stone for the years 1963 through 1967. 
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12. State with particularity each and every fact 
which caused subh individual or individuals set forth in 
Interrogatory 12. to propose the making of a jeopardy 
assessment against Andrew and M. Jeanne Stone for the years 
1963 through i967. 


14. State the hame, present position and current 


post of duty of each and every individual employed by the 


Internal Revenue Service who participated, either directly 
or in a supervisory or advisory capacity, in the approval 
of the jeopardy assessment against Andrew and M. Jeanne 
Stone for the years 1963: through 1967. 

15. Who, in the Internal Revenue Service, signed 
the ultimate suthorization for making the jeopardy assess- 
ment against Andrew and M. Jeanne Stone for 1963 through 
1967? 

16. If the individual stated in Interrogatory 15. 
was not the District Director of Interna: Revenue in the 
district in which the jeopardy assessment was made, state 
the date and contents of the delegationorder. authorizing 
such individual to make the jeopardy assessment against 
Andrew and M. Jeanne Stone for the years 1963 through 1967, 

‘7. Section 5214.21 of the Internal Revenue Manual 
sets forth the following procedural conditions as a guide 


for making jeopardy assessments: 
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"(a) The taxpayer is or appears to be 
designing quickly to place his property 
beyond the reach of the Government either 
by removing it from the United States, or 
by concealing it, or by transferring it to 
other persons, or by dissipating it. 

(b) The taxpayer is, or appears to be 
designing quickly to depart from the United 
States, or to conceal himself. 

(c) The taxpayer's financial solvency 
is or appears to be imperiled. (This does 
not include cases where the Caxpayer becom.s 
insolvent by virtue of the accrual of the 
proposed assessment of tax, penalty and 
interest.)" 

State which of the above conditions the District Director 
or his duly authorized delegate deemed were applicable to 
the jeopardy assessment made against Andrew and M. Jeanne 
Stone for 1963 threugh 1967. 

18. For each condition deemed to have been met, 
as set forth in Interrogatory 17., state each and every 
fact considered by the Internal Revenue Service relevant 
to the applicability of such condition. 

19 If none of the conditions set forth in 
Interrogatory 17. were used as the basis for said jeopardy 
assessment against Andrew and M. Jeanne Stone, state in 

the 
detail/ivasis for, and each and every fact considered avd 
used as the basis for said jeopardy assessment. 

20. When and where was the jeopardy assessment 
made against Andrew and M. Jeanne Stone for the years 1963 
through 1967? 


21. Was the Commissioner of Internal Revenue, at 


the time @ the jeopardy assessment was made against Andrew 
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and M. Jeanne Stone for the years 1963 through 1967, 
apprised of the proposed issuance of the jeopardy assess- 
ment? If so, who apprised him and why was the Commissioner 
of Internal Revenue so informed? 

22. Has the Internal Revenue Service classified 
or in any way noted that the Andrew and M. Jeanne Stone case 
involving the years 1963 throu rh 1967 was considered 
sensitive or special case? 

23. If the response to Interrogatory 22. ie 
affirmative, state when such determination to classify the 
case as sensitive or special was made, by whom it was made, 
and why it was made. 

24. If the response to Interrogatory 22. is 
affirmative, state the name of each and every individual, 
and present post of duty of each such individual, who has 
written a sensitive or special case memorandum, and the 
date of each such memorandun. 

25 When was the Department of Justice first in- 
formed of the intention of the Internal Revenue to make a 
jeopardy assessment against Andrew and M Jeanne Stone 
for the years 1963 through 19677 

26. With respect to your response to Interrogatory 
25. state (a) the name, position and post of duty of the 
individusl so informed in the Department of Justice, (b) 
the name, position and post of duty of the individual in 
the Internal Revenue Service who conveyed such information 


to the Department of Justice, (c) how such information was 
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conveyed, if by written communication, the date of such 
communication, and (d) the substance of such information. 

27. When did the Department of Justice first 
Commence to attempt to dissuade the Internal Revenue Service 
from making a jeopardy assessment against ‘ndrew and M. 
Jeanne Stone for the years 1963 through 19677? 

28 With respect to your response to interrog:itory 
27., state with particularity the nature and substance of 
the initial effort made by the Department of Justice to 
dissuade the Internal Revenue Service from making a jeopardy 
assessment dpiduet Andrew and M. Jeanne Stone for the years 
1963 through 1967 and who made euch effort. 

29. State with particularity each and every other 
effort made by the Department of Justice to dissusde the 
Internal Revenue Service from making a jeopardy assessment 
against Andrew and M. Jeanne Stone “or the years 1963 
through 1967, including the names of each employee making 
such other effort, the individual in the Internal Revenue 
Service contacted and the dates of such contact. 

30. When and by what method was the Department 
of Justice advised that a jeopardy assessment had been made 
against Andrew and M Jeanne Stone for the years 1963 
through 1967? 

31. With respect to your response to Interrogatory 
30. who was so advised in the Department of Justice? 


32. State with particularity each and every reason 


why the Internal Revenue Service refused to be dissuaded by 


jp nese sip hemahai zal iach mT es tniliah heat ttl 
TA LTS Sis ee eek Cl a lak Ue ee ae 


JA86 


fa LAr raAnNT 1 


the Department of Justice from making a jeopardy assess- 


ment against Andrew and M. Jeanne Stone for the years 


1963 through 1967. 

33. State with particularity each and every 
effort made by the Department of Justice to dissuade the 
Internal Revenue Service from serving Notices of Lien and 
Levy against the property and assets of Andrew and M. Jeanne 
Stone. 

34. With respect to your response to Interrogatory 
33., state the name and present post of duty of each and 
every employee of the Department of Justice who was directly 
or in a supervisory or advisory capacity involved in each 
such effort. 

35. With respect to your response to Interrogatory 
33., state the name and present post of duty of eacn and 
every employee of the Internal Revenue Service directly or 
in a supervisory or advisory capacity mas involved in such 
efforts by the Department of Justice. 

36. With respect to your response to Interrogatory 
33., state the date of each and every piece of correspondence 
relevant to the efforts of the Department of Justice: to 
dissuade the Internal Revenue Service from serving such 
Notices of Lien and Levy, the originator of such correspondence 
and the addressee 


37. Does the Department of Justice believe it 


fully complied with the terms of the Escrow Agreement of 


July 24, 1970, a copy of which is attached hereto as 
Exhibit B? If so, state with particularity how it has 
so complied? 

38. State each and every reason why the Internal 
Revenue Service refused to be dissuaded by the Department 
of Justice from serv'ng Notices of Lien and Levy upon the 
assets of Andrew and M. Jeanne Stone. 

39. State whether a Notice of Lien and/or Notice 
of Levy was served upon the St. Louis Union Trust Company 
to stop distributions of income to Andrew Stone which he 
was receiving pursuant to the Escrow Agreement, attached 
hereto as iixhibit B. 

40. With respect to your response to Interrogatory 
39., state the date of service of such Notice of Lien and/or 
Notice of Levy and the individual upon whom such Notice of 
Lien and/or Notice of Levy was served. 

41. With respect to your response to Interrogatory 
39., state whether the Department of Justice was advised 
of the Notice of Lien and/or Notice of Levy served upon the 
St. Louis Union Trust Company. If so, how was the Department 
of Justice advised? 

42. State whether any Notices of Lien and/or 
Notices of Levy were served upon any person other than the 
St. Louis Union Trust Company, purauant to the jeopardy 
asseesment made against Andrew and M. Jeanne Stone for the 


years 1963 through 1967, the name end address of each person 


accepting service and the date of such service. 
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television or radio contacted the Internal Revenue Service 
regarding Andrew and M. Jeanne Stone. 

44. If your response to Interrogatory 43. is 
affirmative, state the name of such member of the press, 
television or radio who made such inquiry, the affiliation 
of such individual, and the date and nature of the inquiry. 

45. If your response to Interrogatory 43. is 
affirmative, state the substance of each response given 
by the Internal Revenue Service to each inquiry, the date 
of such response, t+ name of the employee, and his or her 
present post of duty, making the response on behalf of the 
Internal Revenue Service and the employee of the Internal 
Revenue Service who authorized such response to be given. 

46. If the response to Interrogatory 43. is 
negative, state whether any employee of the Internal Revenue 
Service, who was involved directly or in a supervisory or 
advisory capacity in the approval of the jeopardy assess- 
ment, was aware at the time of the approval of the jeopardy 
assessment, of any article in the news media concerning 
Andrew and M. Jeanne Stone. 

47. If the response to Interrogatory 46. is 
affirmative, state the date of the article, the newspaper 
which published the article and the name of the individual 
in the Internal Revenue Service who was aware of such article. 


48. State whether the legal or administrative 


files concerning the income tax liabilities of Andrew and 
M. Jeanne Stone for 1963 through 1967 in the possession of 


—-— 


| thsi 
the Internal Revenue Service or Department of Justice 


contain any newspaper articles regarding Andrew and M 
Jeanne Stone. If so, state the date of such article and 


the newspaper so publishing such article. 


WAGMAN, CANNON & MUSOFF, P.C., 


By, 


Wallace Musoff 
Counsel to Plaintiff 
136 East 57th Street 
New York, N.Y. 10022 
(Tel.) 212-753-2900 


DATED: New York, N Y, 
March 17, 1975 
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STIPULATION AND ORDER 


WGB : am UNITED STATES DISTRICT COURT 
74-2677 SOUTHERN DISTRICT CF NEW YOR! 


ANDREW L. STONE and 
M, JEANNE STONE, 


Plainriffe 


-v- | STIPULATION 4 ORLIM 
UNIEED STATES OF AMERICA and 74 Civ. 36464 G4) 


DISTRIC’ DIRECTOR OF INTERNAL 
REVENUE, MAMUATTAN DISTRICT, 


defendants. 
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WHEREAS, there is now pending before the Court a 
motion py defendants to dismiss plaintiffs’ complaint for 
lack of subject matter jurisdiction and failure to stute a 
claim upon which relief can be granted, 

Now, therefore. IT IS HEREBY STIPULATi.)) AND AURELD, 
by ani between the undersi,;ned that defendante'’ tine to 
answer or object to the interrogatories of plaintiffs, dated 
March 17, 1975, is hereby extended fron April lé, 1975 until 
thirty daye dfter the date on which the Courc files an 
opinion er order disposiny of watd motion to dfieniss 
Dated: Mew York, New Yor] 

April #¥% , 1975 


WAGMAN, CANNON & NUSOF:, P.C. 
Attorneys for Plaintifrs 


BEST COPY AVAILABLE eile 


vr of the Fire =~ 
136 East 57th Street 
New York, New York 19022 
Telephone: (212) 753-2900 


PAUL J. CURRAN 


SO ORDERED: United Statee Attorney for the 
District of New York 


Sg Defendants 


Lhe. 


+ * 
Aseistent United States Attorney 
One 8t. Andrewa Plare 
New York, Yow York Lluci/ 
Telephoue. (212) /91-14/5 
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OPINION 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ANDREW L. STONE and M. JEANNE SLONS |, 
Plaintiffs, 


-against- 74 Civil 3643 


UNITED STATES OF AMERICA and 
DISTRICT DIRECTOR OF INTERNAL OPINION 
REVENUE, MANHATTAN DISTRICT, . 


Defendants. i, cate 
? SS I 5s 


WAGMAN, CANNON & MUSOFF, P.C. 
136 East 57th Street 
New York, New York 


Attorneys for Plaintiffs 


WALLACE MUSOFF, ESQ. 
Of Counsel 


PAUL J. CURRAN, ESQ. 

United States Attorney for the 
Southern District of Mew York 
United States Courthouse 
Foley Square 

New York, New York 


Attorney for Defendants 
WILLTAM G. BALLAINE, ESQ. 


Assistant United States Attorney 
Of Counsel 
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EDWARD WEINFELD, D. J. 


Plaintiffs, Andrew L. Stone and M. Jeanne 
Stone, husband and wife, counenced this action againsz 
the United States of America and the District Director 
of Internal Revenue for a judgment (1) enjoining the 2sa- 
fendants from enforcing, by lien, levy or otherwise, a 
Jeopardy assessment made against plaintiffs for income 
deficiencies, interest and benaltias totalling $7,108, 361.73 
for the taxable years 1963 through L967; (2) directing 
svecific enforcement of an escrow agreement dated July 24, 


1970, by causing the release to plaintiff Andrew L. Stone 


of income from escrow assets which has not been paid to 


Stone by reason of defendants' enforcement of the jeopardy 
assessment; and (3) awarding damages in the sum of $10,900 
in favor of plaintiff Andrew L. Stone for breacn of the 


escrow agreement. 


The matter is now before the court on defendants ' 
motion to dismiss the complaint pursuant to Rules 12 (b) (2) 
and (b) (6) of the Federal Rules of Civil Procedure ier 


lack of subject matter jurisdiction and for failure tc 


state a claim on which relief can te granted. 
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In 1563 Andrew L. Stone, who was the principal 


Stocknolder and chief executive officer of a corooration 


engaged in the oroduction of rocket launchers pursuant to 
contracts with the Desartment of the Navy, was indicted 
in the United States District Court for the District o£ 
Columbia. The thirty-count indictment charged him, the 
corporation, Francis N. Rosenbaum (its special counsel and 
a director) and otners with conspiracy and substantive 
crimes to defraud the government — the oresentat ion 
~~ of false and fictitious invoices and statements and the 
receipt of kickbacks. Stone pleaded guilty to the con- 
Spiracy count and seven substantive counts. Rosenbaum also 


pleaded guilty to the conspiracy charge, as well as other counts. 


In 1969 plaintiff Stone was again indicted with 
others in the United States District Court for the Eastern 


District of Missouri and charged with violations of and 


conspiracy to violate the Munitions Control Act by exoort- 


ing arms, ammunition and implements of war without govern- 


ment approval and by the use of false statements. He was 


convicted upon his plea of guilty to the crime of conspiracy. 


In 1969 the government commenced two separate 


civil actions, one in the Eastern District of Missouri and 


the other in the District of Columbia, against Stone and 


2. 
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the coroorations of which he was the princisal sharehold- 


er, based in large measure upon the fraudulent and crin- 


inal acts committed by Stone and his eco-consoirators. The 


complaints ganerally allaged various claims undar the 
(1) (2) 

False Claims Act and the Anti-Kickback Act 

of warranty, recoupment 7 yublic funds oaid Dv mistake 

and declaration of a constructive trust. Damages were 


sought in the sum of over $6,000,000 and double that amount 


for violation of the False Claims Act. 


Thereafter, in an effort to assure that suffi- 
cient assets of Stone would be available to satisfy any 
judgment which the government might recover upon its civil 
claims and to avoid attachment by it against his property 
and assets, Stone and the government entered into an es- 
crow agreement. Under its terms, pending the disposition 
of the civil Suits, Stone deposited $2,500,000 par value 
short term securities and the shares of a wholly owned 
corporation ia escrow with the Trust2e named in the agreenent. 
The securities constituted some but not all of his assets. 


The agreement srovided that any dividend or interest 


(ZL) 31:0.5.C. §§ 231-35. 
(2) 41 U.S.C. §§ 51-54. 


as 
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received by the Trustee upon the securities was t? he 
credited to Stone's account with the Trustee. It is 
chis provision which plaintiffs seek to have specifically 


enforced, amonc other relief. 


In addition to the two government civil actions, 
four separate civil actions by individual plaintiffs wera 
commenced in United States district courts against Stone 
and others associated with him, alleging securities law 
violations based generally upon the fraudulent conduct 


which was the subject of the criminal charges. Those six 


actions were transferred to the District of Columbia for 


coordinated or consolidated pretrial proceedings sur3uant 
(3) 
to 28 U.S.C., section 1407. In addition to the trans 


ferred actions, other civil suits against Stone were com- 


menced in various state courts. 


It is against this background that on Fe >ruary 
7, 1972 the Internal Revenue Service made the jeopardy 
assessment against Stone and his wife for income tax 
deficiencies for the tax years 1963 through 1967. Notice 
with a schedule detailing the computation of the deficiencies 
(3) In re Alsco-Harvard Fraud Litigation, 325 F. Supp. 315 
(J.P.M.L. 1971). 


4. 
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(4) 


nd additions for fraue was duly sent t 3 plaintir 


« 


wichin sixty @ay3 of the making of such assessment. 
In duly 1972 each filed a setition in the United States 


Tax Court seekxinyg a redetermination of the deficiencies 
(3) 


and a@ditcicns assess PlaintLfft vA. Jeanne Stone in 


1) 
(t 
; 
’ 


Lil 


that voroceeding contends she 15s an “innocent S890usa" and 


(7) 
as such 13 not liable for any alleged deficiency. 
In August 1974, during the »endency of the Tax 
Court proceeding, which is at issue and undetermined, 
plaintiffs commenced this action. In their amended com- 
plaint they allege five sevarate claims for relief: 
La (1) that the United States »reached che escrow agreement 
by filing the jeopardy assessment against the plaintiffs, 
thereby causing the escrow agent to withhold from Andrew 


(8) 


Stone the income derived from ascrow assets; (2) that a 


yo (4) See 26 U.S.C. § 6553(5). 


fO). There is no contention thac the 


(5) See 26 U.S.C. § 6852 
quired under tnis provision was not 
2 


~ 


6 
“ notice vrocedure re 
complied with by th 


(6) See 26 U.S.C. § 6213 (a). 


(7) See 26 U.S.C. § 6013 (e). 


‘e (8) While the amounts withheld are substantially in excess 
: of $10,000, plaintifés' orayer for relief is limited to 
C $10,000 in light of the Limitations of the Tucker Act, 
7 28 u.g.c. 6 346. 
4 


‘ 5. 
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the jeopardy assessment was cade arbitrarily, in bad 
faith, ana in vislation of the Interna? Revenue Service’ 
own guitdalines in order to oring pressure? Against Andrew 
L. Stone, then incarcerated upon the crimina+ charges, 

to settle the ctivil actions »srought by *he yovernmenct, 
rather tian to safeguard any revance chat might be due und 
owing to the government; (3) that the seocardy assessment 
was arbitrary and caoricious and mace in violation of 
plaintifis' right against unreasonable seizures uncec cne 
Fourth Amendment and of their due process rights under the 
Pifth Amendment; (4) that the computations underlying the 
assessment were made arbitrarily and in violation of the 
due process clause of the Fifth Amendnent; and (5) that 
plaintif£ M. Jeanne Stone is an innocent spouse who is 
entitled to be relieved of the tax deficiency assessment. 


Plaintiffs allege jurisdiction uncer 28 U.5.C., sections 


1331, 1340 and 1345 (a) (2). 


The essence of plainti 
however ohrased, is that the jeopardy assessment was in- 
posed arbitrarily and capriciously and not t9 collect taxes 
that were due. The government, in support of its motion to. 


@ismiss, contends that this court is without jurisdiction 


6. 
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since 26 U.S.C.,. saction 7421(.), insofar as pertinent, 


provides: 


” f N 
of anv tax snali pe Alt 
by any person, whetaar ar 2oe such Seltson 1 
the person against whom such cax +43 1SsS2esa2ec." 


restraining tne as32as7ent Or 72. LeehLon 
} 1 


The essential ourpose of this anti-injuanction orovisi08Nn 
is to enable the governmen to assess and collecc taxes 


allegedly due as expeditious-y 23 possible without judi- 


. 


cial intervention. Those challenging 2 deficiency assess~ 

ment may litigate its legalicy either by petition to the 
(9) 

Tax Court (which, as noted, plaintiffs here have sub- 

mitted) or, upon payment »5£ the tax and denial of A xe= 


fund, by 4 refund action in cne federal Aistrict court, 
(11) 


or by asserting 4 claim in the Court of Claims. 


pesvite the absolute jurisdictional bar of sec- 


tion 7421(a), the Supreme Court, in Enochs v- Willians 
(12) 
Packing & Navigation Comoanyv, neld that a suit for 


i ciesandinsoctonn 


9) 26 0.3 .C. SS 6212, 6213. 


(10) 26 U.S.C. 
(1L) 28 U.S.C. § 1491. 


(12) 370 U.S. 1 (1961). 


+ 
‘ 


of an adequate 
are met, the court 


preventive injunctive 


The Suoreme 


reiterated the ctr: mt force of the anti-injunction 
“the 


(15) 
capstone to judicial construction of the Act," by re- 


fusing to engraftt © er exceotion;s based uson claivs of 


alleged irrevarable injury vending resare to alternative 


° 


remedies and alleced denial of due vrocess by reason 


| 


(13) 370 0.8. ot ae 
(14) united States v. American Prienas Serv. Comm, 119 U.S. 
7 (1974): Bob Jones Univ. v. Simon, 416 U.S. 725 (1974); 


Alexander v. “Americans United" Inc., 416 U.S. 752 (1974). 


Bob Jones, 4156 U.S. at 742. 
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thereof -- in sum, the court interpreted Willian Packing 

to warrant injunctive relief only upon a snowing "that tne 

Service's action is plainly without a legal basis," and 
(16) 

that it has “no chance of success on the wer its.” 

Thus, plaintiffs nave a heavy burden to sustain their claim 


for judicial intervention with respect to the challengec 


jecoardy assess7ent. 


To establish that they come within the rigid 


exceotions of Williams Dac’c’n 


plaintiffs in substance 


contend that the jeoparcy assessment was made arbitrarily 
and ca>vriciously by the Internal Revenue Service for 
punitive purposes and in the guise of a tax which it knew 
was not @ue; that the same items of income attributed t9 
plaintiff Andrew L. Stone were attributed to his co-con- 
spirator Francis M. Rosenbaum; that the purpose of the 
jeopardy assessment was not *o collect or oreserve the 
revenue, but to pressure plaintiffs into settling the civil 
actions. in violation of the escrow agreement; and that the 
assessment was imposed to satisfy the press, which had been 
questioning why plaintiff Andrew L. Stone, then serving a 


prison term upon his convictions, was permitted to receive 


<a  ceieiadiuaeniieiniiuniinhinnidiniaresnniunmiicninines 
(16) Bob Jones, 416 U.S. at 745. 
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the income from the escrow assets. Pinintitfia furtrer 


o 


Charge that a3 the net result >of cnis alleged conduct 
by the Service yv he denuded EF cheir assets 
unconstitutionally deorived of cheir property and 

means to rasist the Service's deliciancy assessmen=, vr 
to Gefend the numerous other litigat: i which Stone 
is named as a Gefandant. Accordingly ¢. 


satisfied both standards of the Vitti 


tional test. 


Plaintiffs’ conclusory allegations and general 
charges of “arbitrary and capricious" conduct a tributed 
to the Service must be tested against the Williams Pac’stag 
requirement that it must be “olear that under no circun- 
stances could the government ultimately prevail." Whils 
plaintiffs contend that the asses3nent was insoired by 
base motives cn the part of the Service, unr2zlated t« 
taxes that were due, ‘tne leficiency Jecor-saination 
drawn out of thin air. voth the cr isiaal and civil damace 
actions furnish a substantial foundation *o support the 
claim ¢or additional taxes beyond chose reported by vlain- 


tiffs in their tax returns for the years in question. The 


criminal charges involved inflated or fictitious invoices, 


10. 
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false purchase orders for component »xarts of rocx2t 
launchers, fictitious service kickbacks, dummy corgora- 
tions and the use of foreign names co conceal che devosit 
in Swiss bank accounts or - frauduiently obtained. 
The governnen='s ent is that the amouncs of wnich 
it was defrauded were ‘diver by Andr Stone ©oO ni3 per- 

¢9 him ov 

way of constructive div: 
that were disallowed in the tax returns, 
tional income of $6,335,790 uoon which taxes were due. 
According +o the Distri of Columbia indictment, the total 
of the rocket launcher contracts awarded to the corooration 
headed by Stone and of which he was the principal shnarehold- 
er exceeced $47,000,000. The amounts diverted thereon by 
the fraudulent practices in the period from July 1963 =o 
March l, 1966, were alleged to have exceeded 34,900,900, 
which does not include interest ana tax cenaltias. Tha 
amount of the tax deficiencies as claimed by the Internal 


Revenue Service is §4,739,241.14, 


fraud is $2,369,520.59, a total in excess of $7,000,000. 


While this court is not called upon to pass 


upon the merits of the claim for additional taxes due or 


ll. 
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plaintiffs' resistance therato, clearly it cannot be 

contended that the deficiency assessments are without 
(17) 

substance or were not made in good faith. In assess- 


ing thea additional taxes, the Service made a computation 


for each year specifying each item of additional income 


and unallowable deductions upon which it claimed deficiency 


taxes were due. 


The tax deficiency assessment is entirely in- 
dependent of the governinent 'S claims in the civil actions 
against Stone, wherein the government seeks to recover in 
excess of $6,000,000. The covenant in the escrow agree 
ment related solely to that action and was entered into by 


Stone to avoid attachment of his assets and property in 


eee 
(17) Comoare Aguilar v.- United States, S01 F.2d 127 (Sth Cir. 
1974): Willits v. Richaréson, 497 7.7d 240 (3th Cir. 1974); 
Lucia v. United States, AT4 #.2¢ 565, 573-75 (Sth Cit. 
1973); Pizzarello v. Unitod States, 408 248 $79 (24 Cics), 
cert. denied, 395 U.S. 926 (1969); Rinieri v- Scanicn, 
PF. Suop. 469 (5.D.21.%. 1966), with Iannelli v. Long, 
P.2a 317 (3d Cir.), cexc. denied, 414 u.S. 1040 (1973); 
Westgate—california Corp. v- United States, 496 F.2d 839 
(9th Cir. 1974); Cole v. Cazdoza, 441 F.2d 1337 (6th Cir. 
1971); Collins v. Daly, 437 ¥.28 736 (7th Ciz. 1971); 
Williams v. Wiseman, 333 >.2a 810 (10th Cir. 1964); Vuin 
vy. Burton, 327 F.2d 967 (6th Cir. 1964); Botta v- Scanlon, 
314 F.2d 392 (2d Cir. 1963); Hamilton v. United States, 
309 F. Supp. 468, 472-73 (6.0.8.¥. 1969). aff'd, 429 F.2d 
(24 cir. 1970), cert. denied, 401 U.S. 913 (1971). 
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} 
that action. While the agreement orovides that the 
dividend income of the escroved securities is to be 
eredited plaintiff Andrew L. Stone and that the Civils 
Division the United Staces Department of Justice vill 
not institute attachment proceedings against his property 
and assets and will use +! ) affortss £9 dissuade ‘ny 
other agency of the United from >sroceeding Dy way 
of attachment or other lien against his sroperty, “nis, 
of course, did not immunize Stone rrom tax liability or 
foreclose the Internal Revenue Service from taking aporo- 
priate steps to assess a deficiency and to make a jeooardy 
assessment to reach his assets including the income from 
the escrowed securities. Tne deficiency tax claims and the 
jeopardy remedies available to the Internal Revenue Service 


were entirely separate from the cleims and remedies which 


the Justice Department was asserting under the False Clainxs 


and Anti~Kickback Acts. 


Plaintiffs also ur3 
illegal because the Distr: ict Director did not entertain 
a good faith belief that collection of the taxes would be 
jeopardized by delay, but rather acted to coerce plainti 


into a settlement of the civil actions or to respond to 4 
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clamorous public press. A good faith belief that tax 
collection is in jeopardy, plaintiffs argue, is required 
un@er section 6861(3} of the Tnternal Revenue Code, and 
in its absence the assessment is illegal. This claim, 


which plaintiffs contend is not subject to the rigid limi-~ 


tations of the Williams Pacing doctrine because of 2xpress 
(18) 
exceptions in sections 7A21(a) and 5213(a), is, without 


passing upon their contention, also without merit. The 
District Director had the rignt, and indeed the duty, to 
protect. the public fisc against delay in the payment of the 


alleged additicnal taxes, collection of which might well 


Foe noon i amanininnciiae 

(18) Section 7421(a) bars suits for the purpose of restrain- 
ing the assessment or collection of any tax "(e}xcept 
as provided in sectio[n] 6213(a) .« - + -" Section 6213 (a) 
forbids any assessment upon United States taxpayers for 
a 90-day period following the mailing of a deficieacy 
notice, and, if the taxpayer files a petition for rade- 
termination with the Tax Court within thosa 90 days, the 
prohibition upon assessments continues until a final 
cision of the Tax Court. If the Service does attencsz 
assess or levy upon a tax deficiency within the prohibited 
period the protection of the Anti-Injunction Act is “#: 
drawn; the last sentence of section 6213(a) provides 
in such event, "{nJotwithstanding the provisions of 
7421(a)," the assessment, levy, or other proceeding “may 
be enjoined by 4 proceeding i. the proper court." An @x~ 
press exception is made, however, for jeopardy assessments 
under section 6861. Petitioners here, by arguing that the 
Service did not entertain a good faith belief thet the col- 
lection of additional taxes was in jeopardy, take the po~ 
sition that the assessments were not made in compliance 
with section 686l(a) and that section 6213(a) therefore 
permits this court to issue an injunction. 
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have been jeopardized by the prospect of judgments in 
favor of third parties in the various pending civil ac- 
tions against Stone. The broad discretion vested in the 
District Director to make a jeopardy assessment where he 


believes that the ultimate collection of the tax will be 


jeooardized by delay must Se viewed against olaintiff 


Andrew L. Stone's entire ccurse of fraudulent conduct with 
respect to the government contracts over an extended ceri 
and his use of Swiss bank accounts t+9 ccnceal his derelic- 
tions. So viewed, it cannot be said that the assessment 
is wholly without foundation in fact. To contend, under the 
facts here presented, that the District Director's concera 
for the collection of a potential deficiency of $7,000,000 
was feigned borders on the fatuous. Even assuming that the 
jeopardy assessments were made, as plaintiffs contend, to 
coerce them into a settlement of the civil actions or in 
response to a clamorous pudlic oress, the assessments would 
(19) 
Still rest on an independce: ol: Si In any case, 
the clear weight of the judicial authority is to the effect 


tha: the District Director's determination of a jeopardy is 


(19) C£. Roo Jones Univ. v. Simon, 416 U.S. 725, 740 (1974); 
vannelii v. Long, 497 F.2d 317, 318 (34 Cir.), cert. 
denied, 414 U.S. 1040 (1973). 
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(20) 
not subject to judicial review. 

The plaintiffs’ clai injunctive jurisdic~ 
diction also founders on t sf alleged irrervaradle 
injury based upon their contention cns the jeopardy asse33- 
ment “stripped then of their liquid assets and [they] are 
unable to defend themselves against an cnslaught of lit 


tion by the United States involving millions of dollars and 


consequently face complete financial ruin.” The short answer 


is that the Suoreme Court explicitly has held that the Anzi- 

Injunction Act may not be evaded "nr rely because collection 

would cause an irreparable injury, such as the ruination of 
(21) 

the taxpayer's enterorise." Plaintiffs' attempt to hold 

on to jurisdiction by bootstrapoing this claim to one of 

denial of due process of law under the Fifth Amendment and 


violation of their rights against unlawful seizures i3 


equally unavailing. The Suoreme Court has stated that 


eee nner RC AO at 


(20) See, e.g., Durovic v. Commissioner, 4987 F.2d 40 (7th 
Cir. 1973), cert. denied, 417 U.S. 919 (1974); Transso 
Mfg. & Equip. Co. v- Trainor, 362 F.2d 793, 799 (a8tnc 
1967); Lloyd v. Patterson, 549 £24 742, 744 (Sth Cir. 
1957). But see Shermen v.- Nash, 488 F.2d 1081, 10384 (3d 
Gir, 1973). 


Enocns v. Williams Packing Co., 470 uU.5. 1, 6 (1967). 
Accord, Bob Jones Univ. v.- Simon, 416 U.S. 725, 742 (1974). 
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"decisions of this Court make it unmistakably clear that 
the constitutional nature of a taxpaver's claim, as dis- 
tinct from its porobability of success, is of no consequence 
(22) 
unger the Anti-Inijunction Act." A similar due process 
of law argument, based upon irreparable injury pending re- 
sort to alternative and allegedly inadequate judicial pro- 
cedures for review was “dismissed out of hand .. . nearly 
60 years ago" by the Supreme Court, which recently found 
(23) 
“such arguments no more comoelling now than then." 
So, too, the fact that the wife alleges she is 
an “innocent spouse" affords no jurisdictional basis for 
(24) 
her claim. She filed a joint tax return with her hus- 
(25) 
band and is jointly and severally liable for any tax due. 
Accordingly, she, too, is barred from maintaining this suit 


under section 7421(a). The fact that she may ultimately 


prevail upon her contention creates no exception thereunder. 


(22) Alexander v. "Americans United" Inc., 416 U.S. 752, 759 
(1964). 


(23) Bob Jones Univ. v. Simon, 416 U.S. 725, 746 (1974). 
See Dodge v. Osborn, 240 U.S. 118, 122 (1916). 


(24) See Kirtley v. Bickerstaff, 488 F.2d 768, 770 (10th Cir. 
1973), cert. denied, 419 U.S. 828 (1974). 


(25) 26 U.S.C. § 6013 (da) (3). 
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Plaintiffs advance a number of other contentions 
which require no more than mention and may readily be dis- 
posed of. As to the claim that the Service attributed the 
same income to Francis Rosenbaum, Stone's co-conspirator, 
it is settled that, vending collection of the taxes alleged 
to be due, the Service is vernitted to assert inconsistent 
positions and to assess deficiencies against more’ than one 
person for the same tax liability if there is an accepte 

(26) 
legal Dasis for each assertion. 

Finally, vlaintiffs contend that the jeopardy 
assessments were made in violation of the Internal Revenue 


(27) 
Service's self-promulgated guidelines. Even were it 


(26) Weils v. Commissioner, 499 F.2d 255, 259 
cert. denied, 419 U.S. 966 (1974); Esta 
Commissioner, 391 P.24a 775, 782-84 (8th 
denied, 393 U.S. 829 (1963). 


— 


Internal Revenue Manu: 5 5214.21 provides for 
assessment Ira Tit: 

"(a) we tar5a] 

designing quicx?; 

beycnd tee reacn of the Gov 

by removing it fron ae United States, or 
by cencealing it, or by transferring it to 
other versons, or by dissivating it. 

"“(o) The taxcever is, or appears to be 
designing quickly to depart from the United 
States, or to conceal himself. 

"(c) The taxpayer's financial solvency 
is or appears to be imperiled. (This does 
not include cases where the taxpayer becomes 
insolvent by virtue of the accrual of the 
proposed assessment of tax, penalty and 
interest.) ”" 
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to be accepted that the District Director did not foilsw 
the Service's guigelines, this would not vest the district 
court with jurisdiction to issue an injuaction, contrary to 


the svecific pronibition contained in the Anti-Injunction 


Act, which manifests a strong congressional policy against 


judicial interventicn. 


The compiaint is dismissed for lack of jurisdic- 
tion. The dismissal also applies to the claim allegec ‘oa 
be for breach of ccntract, since the prayer for specific 
performance of the agreement affects the assessment or 
collection of taxes. However, the dismissal of that claim 
is without prejudice to the commencement by plaintiffs of a 
new action for breach of contract against the governmenc 
(not against the District Director) in the sum of £706,000, 
or alternatively, with leave to plaintiffs, if .o advised, 
to serve an amended complaint against the government in 
this action Limited to a claim solely for breach of the 


alleged agreement in the sum of $:.0,000. 


Dated: New York, N. Y. 
December 2, 1975 EDWARD WEINFELD 


United States District Judge 


STIPULATION DATED JANUARY 29, 1976 


UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


ANDREW L. STONE and M. JEANNE STONE, 
Plaintiffs, 
74 Civ. 3643 EW 
Vv. 
UNITED STATES OF AMERICA 
and DISTRICT DIRECTOR OF 
INTERNAL REVENUE, MANHATTAN 
DISTRICT, 


Defendants. 


WHEREAS, the Honorable Edward Weinfeld, United States 


District Judge, Southern District of New York, issued an Opinion 


in the captioned case on December 2, 1975 which provides in part: 


The complaint is dismissed for lack of jurisdiction. 
The dismissal also applies to the claim alleged to be 
for breach of contract, since the prayer for specific 
performance of the agreement affects the assessment or 
collection of taxes. However, the dismissal of that claim 
is without prejudice to the commencement by plaintiffs 
of a new action for breach of contract against the govern- 
ment (not against the District Director) in the sum of 
$10,000, or alternatively, with leave to plaintiffs, if 
so advised, to serve an amended complaint against the 
government in this action limited to a claim solely 
for breach of the alleged agreement in the sum of $10,000. 


NOW COMES Andrew L. Stone and M. Jeanne Stone, through 
their counsel, and pursuant to Rule 41(a)(1) (i) of the Federal 
Rules of Civil Procedures (28 USCA), and without prejudice to the 
rights of the plaintiffs to bring an action de novo against the 
United States of America for breach of contract, hereby dismisses 
the captioned suit, insofar as an amended complaint may be filed. 
Dated: January 25, 1976 WAGMAN, CANNON & MUSOFF, P.C. 

New York, New York 136 East 57th Street 
New York, New York 


fel: (212) 753-2900 


ee cg for plaintiffs 
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GE “if Vette 


- 7 Barry 5. Gordon 


A 202 Affidavit of Persona! Service of Papers : LUTZ APPELLATE PRINTERS, INC. 
Comet f 


dodied £ men {M Neo vr 


"Phas 4 We = “ee 


- against - Affidavit of Personal Service 
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STATE OF NEW YORK, COUNTY OF NEW YORK 


I, Reuben A. Shearer being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
211 West 144th Street. New York. New York 10030 


That on the 5 iW day of Wak 197%, at 4 QA Aan clriiw- Pl v y } 44. 
deponent served the annexed Open > upon 
24 6 ak 


the in this action by delivering a irue copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 


Sworn to before me, this § caoe 


Reuben Shearer 


ROBERT T. BRIN 
NOTARY U3! C, Stee of New York 
No. 31-0418950 

Quaiit'ed in New York 
Commission Expires March 30, 1977 


gst coe AVNLIBLE 


